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I
f you follow the business of the State Bar of Montana
(and since you’re reading this I can only assume you
are not completely indifferent to the activities of the

Bar), you may be wondering where Jock Schulte’s
President’s Message has gone.  The answer is that I will
become president in a bit more than a month, and by tradi-
tion the president-elect writes the August President’s
Message, and the outgoing president writes in September.   

These days I seem to know fewer and fewer of the
lawyers around Montana, so a brief introduction may be in
order.  I graduated from the
University of Montana School of
Law in 1977, which means I have
been practicing for more than 30
years without the benefit of having
taken a bar exam.  I have spent most
of my career in government practice,
but also spent more than three years
in private practice in Helena.  I have
done a fair amount of civil litigation,
and have argued more than a hundred
cases in the Montana Supreme Court.  I now serve as the
chief civil lawyer in the office of Attorney General Mike
McGrath.

I WANT TO TAKE this opportunity to talk about one
of the problems facing our Bar – the absence of effective
communication among Montana lawyers – and between
lawyers and the leadership of the Bar – about the profes-
sion.  I think lawyers don’t take enough time from their
busy schedules to think about and talk about what we do as
lawyers, how we relate to our communities, and how we
relate to each other. As Bar president, I’ll have some oppor-
tunities highlight and, I hope, to spur discussion about
some of these issues.  I’ve chosen to use my first
President’s Message to talk about how I’ll take advantage
of that opportunity. 

All the presidents before me have put their personal
stamps on the President’s Message and I’ll adhere to that
tradition. Among other things, I expect to be writing about
the graying of the profession and of the dramatic changes
that will come to our profession in the coming decades, and
the differences I have seen between the profession I was

trained in and our profession as it is today.  I’ll also be
addressing local issues of interest to Montana lawyers, like
the serious problems of substance abuse and depression in
our profession and our wish to provide funding to help
lawyers troubled by these debilitating problems.  There
may also be months in which I depart from the serious
world of the law and choose to write simply about life as a
lawyer in the 21st Century. Whatever the topic, I promise
that I will not lecture you about your responsibilities as
lawyers or try to tell you how to think about these issues.

But every month I hope to inform, to
provide a point of departure for dis-
cussion, and maybe even to entertain.

The creation of information is of
little use, however, if that informa-
tion does not reach the intended audi-
ence. Younger lawyers comprise one
of the largest demographic groups in
our Bar. Studies show that lawyers
from Gen X and Gen Y are more
comfortable receiving information by

electronic means rather than on paper. I am going to
explore with the Bar staff ways we can provide more infor-
mation online.   I am also going to try to create conversa-
tions online by establishing a discussion site in the Bar
website.

IT WILL BE AN INTERESTING and challenging
year, and I’m excited at the prospect of addressing these
and other matters as part of the leadership of your Bar.  I
hope to meet with as many of the local Bars as I can.  If I
don’t have a chance to talk with you in person, please feel
free to contact me through the Bar offices.

I want to close by extending a personal invitation to
attend the Bar’s Annual Meeting in Butte on Sept. 18-19.
Take the opportunity to get away from the routine of your
office so you can focus on more general matters affecting
the profession, reconnect with your colleagues, and get
some good CLE.  We also want to recognize and thank
Chief Justice Gray for her service to the Bar and the state
as she moves on to her post-Chief Justice life.  I look for-
ward to seeing you there. 

�
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Some ideas for my upcoming tenure as president
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By Charles Wood
The Montana Lawyer

A
group of State Bar
members met on
Feb. 29-March 1 to

discuss whether Montana
lawyers needed a defined set
of values under which to practice law.

After eight hours of sometimes contentious debate, the
group came up with a list of core values it thought was mean-
ingful to its Montana colleagues, a list for older attorneys to
use to help guide new attorneys into their careers, or selling
points for clients.

But the group first had to decide whether a “values discus-
sion” had any value at all, or was it a meaningless exercise.

“This is an unprecedented event in State Bar history,”
Professionalism Committee Chair Shane Vannatta said as he
opened the values discussion at Gallatin Gateway Inn.  He said
the discussion grew out of the 2007 Board of Trustees retreat
at which at which both young and older attorneys talked about
their Bar experiences.  

“Some attorneys say you can’t teach values,” Mr. Vannatta
said.  But he added that the profession is letting law students
and new lawyers down if experienced attorneys are not com-
municating with them or mentoring them.

“Diversity”  is a good example of a value that is lacking in
law schools, University of Montana law professor Martin
Burke told the values task force. “In seeking students, law
schools look at LSAT scores, not diversity. The American Bar
Association did not admit blacks until 1954. This is a practical
example is why you need to identify values.” He reiterated that
law schools are prepping students without any guidance from
practicing lawyers.

“There is not enough diversity at his table,” countered
Billings attorney Tom Singer, a member of the Professionalism
Committee.  He suggested , perhaps playing devil’s advocate,
that this group should not even be holding this exercise.

But Kalispell attorney Don Murrary jumped to the crux of
why values are an important topic for the legal profession.   “I
don’t want to be just another provider of legal services for a
fee.”  Missoula attorney John Mudd said “at least can we start
with some bedrock principles – justice, the Constitution – and
not just the financial values.

“It would give new law student something valuable to hang
onto,” he said later in the meeting. 

Is it important to identify core values?
Most attorneys have accepted their own lists of values and

virtues, said Bozeman attorney Alanah Griffith, “but many
attorneys are running rogue” by ignoring core values.  Several
in the discussion alluded to the need for a “Lawyer’s

Compass.”
“Values do make all

attorneys’ end-products
better,” Helena District
Judge Jeff Sherlock told
the group. “ But how do
you put values into attor-
neys?”

“I came out of law school not knowing what the values of
the profession were,” said Mr. Vannatta. “I was lucky to be in
a law firm where the partners were my mentors.”  Some
lawyers who do solo practice may never have such mentoring,
the group agreed.

Although many in the group agreed that values cannot actu-
ally be imposed, the discussion turned to whether it was valu-
able – for lawyers, legal staffs, and clients to see – to have a
list of Montana lawyer values hanging on the walls of law
firms.

“We have the opportunity to steer clients to lawyers who
hold our values,” said Helena attorney Chris Tweeten, who is
the Bar’s president-elect.  He added that values enter the
debates about who should be elected as our judges.  “Why not
let solo lawyers and law firms opt into a set of core Montana
values and be allowed to designate themselves as a “Montana
Values” law firm.”  

“How do we present our profession to the public, and to law
students, without a defined set of values?” asked State Bar
Executive Director Chris Manos.  If the law school and the
judiciary won’t create a list, who will, he asked.

This has to start in law school, said Missoula attorney John
Mudd. “After they graduate, the wrong values – those strictly
business values – start getting imposed on them.”

Don’t the Montana Rules of Professional Conduct define
the lawyer values?  “Specific Rules of Professional Conduct
define the value of Integrity,” said Bar Counsel Betsy
Brandborg. But Mr. Vannatta said the Rules provide the
ground floor – “we need something loftier to aspire to.” 

Mr. Tweeten argued that a list of values could generate a
dialogue with the rest of the Bar membership to get them
thinking about something besides the bottom line.”  Mr. Singer
said values can provide a “spiritual component” that people
crave talking about.

The Board of Trustees had said they would appreciate rec-
ommendations from the values task force.

How do you define Montana values?
Values like Truth and Honesty can be subjective in a legal

setting, several task force members argue. “I refuse to push out
the lawyers who take a different tack – like William Kunstler,”
said Mr. Singer.

“But our profession is not about the iconoclast,” Mr.
Tweeten countered. Although we should encourage, not
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enforce, values, “they might be something worth
wearing on our sleeves.” 

Each member of the values group came to the
meeting with at least three of what they thought
were core values for attorneys.  After hours of
debate they finally produced a list of the
“Montana Values” to present to the Board of
Trustees, saying Montana attorneys should:

� Seek truth and be honest.

� Strive for excellence in our practice.

� Treat all with respect, civility, and cour-

tesy.

� Respect the law, and appreciate and

understand its development and institu-

tions.

� Foster fairness in the justice system.

� Serve the community.

� Provide access to justice.

� Engage in pro bono representation.

� Develop the profession of law.

“Since these values are not intended as rules of behavior or
conduct, the Task Force resisted the urge to define the  list of
core values,” Mr. Vannatta wrote in a report to the Board of
Trustees. “To define a value was to limit the value.”

How to implement the list of values
“The task  force understands that the goal of ‘implement-

ing’ these Montana Values is not the end result, but rather the
process – the discussion with Montana lawyers, law students,
and judiciary – that is had along the way,” the task force said
in its report to the trustees. The task force recommended that
the State Bar engage law students, new lawyers, and members
of the Bar “in a broader discussion of the values of our profes-
sion, using the Montana Values as a starting point for that dis-
cussion.” But the group believes it is important to have an end
in mind – “the listing of an approved set of vetted values.” It
recommend that the State Bar place a resolution incorporating
the final identified values for approval by the State Bar mem-
bership at the 2009 Annual Meeting.

If a list of Montana Values is adopted by the membership,
the task force recommends “memorializing them in a variety
of ways to remind attorneys of the values, and continue the
discussion forward.”   Ideas include wallet cards, plaques for
display outside courtroom doors, within the Lawyer Deskbook,
and elsewhere, including the suggestion that attorneys’ web-
sites could claim their firm as a “Montana Values” law firm
after they ascribe in writing to the values.

The task force recommended the following further action:

� That the Bar Executive Committee raise the discussion
of Montana Values with law students in the Bar’s monthly dis-
cussions at the UM Law School.
� That the Executive Committee and State Bar staff open

up a dialogue with Montana judges, and seek an opportunity to
present at a Montana judicial conference on Montana values.
� That Professionalism Committee develop  a Road Show

curriculum that incorporates a discussion of the Montana
Values and solicits input. The Committee did roll out such a
discussion on this summer’s Road Show in Hamilton and
Kalispell in June, with more to come this month in Great Falls
and Livingston.
� That the Professionalism Committee incorporate a CLE

component in the 2008 and 2009 Annual Meetings for discus-
sion of the Montana Values.
� That the Executive and Professionalism committees

engage other bar associations, sections and committees (i.e.
New Lawyer’s Section, Women’s Law Section, Montana Trial
Lawyers Association, Montana Defense Trial Lawyers, and
County Attorneys Association) in a discussion of the Montana
Values, and solicit input on potential revisions.

The task force members
Attorneys participating in the values discussion at the

February-March task force meeting were:
Shane Vannatta, John Mudd, UM Law Professor Martin

Burke, Klaus Sitte, and Cindy Smith, all of Missoula; Carl
Borquist and Alanah Griffith  of Bozeman; Don Murray of
Kalispell; Peggy Probasco of Butte; Tom Singer of Billings;
Joe Sullivan of Great Falls; and Chris Tweeten, Betsy
Brandborg, Chris Manos and District Judge Jeff Sherlock, all
of Helena.          �
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The values task force during its discussions at the Gallatin
Gateway Inn.
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ETHICS OPINION

The following ethics opinion was delivered in July by the State
Bar of Montana’s Ethics Committee:

ETHICS OPINION 080711

FACTS:

Attorney proposes using a fixed fee contract in the represen-
tation of defendants in criminal cases.  The attorney requests
the Committee’s opinion on these types of contacts and the
requirements that should be included in them.

QUESTION PRESENTED:

Are fixed fees or flat fees permitted under Montana’s Rules
of Professional Conduct?

SHORT ANSWER:

Yes, Montana Rule of Professional Conduct (MRPC 2004)
Rule 1.5 permits a lawyer to charge a fixed or flat fee, provid-
ed that the agreement meets other obligations of professional
conduct, including full disclosure to the client, reasonableness
of fees, refund obligations, and depositing finds.  The use of
the terms “nonrefundable” and “earned on receipt” are dis-
couraged.

DISCUSSION:

1.  Governing Ethics Principles

A.  Reasonableness of Fees and Refund Obligations

A lawyer may not make an agreement for, charge, or collect
an unreasonable fee.  MRPC 1.5 (a) states:

(a) A lawyer shall not make an agreement for, charge or
collect an unreasonable fee or an unreasonable amount for
expenses. The factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and diffi-
culty of the questions involved and the skill requisite to
perform the legal service properly;
(2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer;
(3) the fee customarily charged in the locality for simi-
lar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relation-
ship with the client;

(7) the experience, reputation and ability of the lawyer
or lawyers performing the services; and
(8) whether the fee is fixed or contingent.

Because of the fiduciary relationship between an attorney
and a client, contracts for legal services are not construed as
are other commercial contracts.  Cf. Morse v. Espeland (1985),
215 Mont. 148, 151, 696 P.2d 428, 430 (“Unquestionably, an
attorney has a fiduciary relationship with a client on most mat-
ters pertaining to the representation . . . However, with respect
to the negotiation of a fee, an attorney must necessarily deal at
arms length with a client” [Citation omitted].) 

It is a misconception to attempt to force an agreement
between an attorney and his client into the conventional
modes of commercial contracts. While such a contract may
have similar attributes, the agreement is, essentially, in a
classification peculiar to itself.  Such an agreement is per-
meated with the paramount relationship of attorney and
client which necessarily affects the rights and duties of
each. 

Heinzman v. Fine, Fine, Legum & Fine, 217 Va. 958, 962
(1977).

Consequently, contracts between clients and lawyers are
construed from the standpoint of a reasonable person in the
client’s circumstances, and the lawyer bears the burden of
ensuring that the contract states any terms, including fee terms,
diverging from a reasonable client’s expectations.  RESTATE-
MENT (THIRD) OF THE LAW GOVERNING LAWYERS
(“RESTATEMENT”) §18(2), cmt. h (2000).  In entering into
fee agreements with clients, lawyers must communicate hon-
estly about billing and collection issues.  See MRPC 8.4(c) (it
is professional misconduct for a lawyer to engage in conduct
involving dishonesty, fraud, deceit, or misrepresentation);
MRPC 7.1  (“A lawyer shall not make a false or misleading
communication about the lawyer or the lawyer's services.”)
See also RESTATEMENT §§16(3), 49 (lawyer’s failure to deal
honestly with the client in matters within the scope of the rep-
resentation actionable as a breach of fiduciary duty). 

While reasonableness is ordinarily determined when the
agreement between the client and the lawyer is made, in some
circumstances the reasonableness of a fee agreement must be
reevaluated because subsequent unforeseen events have so
altered the relationship between the lawyer and the client that

Fixed fees allowed under Rules of Conduct
But such contracts must meet certain ethical obligations
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a fee agreement that was reasonable at the time the agreement
was made is no longer reasonable.  WSBA Informal Ethics
Opinion No. 2034 (2004).  Examples of such subsequent
events include, but are not limited to, death of the client or
lawyer, lawyer’s loss of his license, or failure of lawyer to per-
form the contracted services.  Id. 

The Rules may create fee refund obligations.  Thus, a viola-
tion of the MRPC 1.5(a) reasonableness requirement may
result in denial or disgorgement of fees.  In addition, a client
retains the absolute right to discharge the lawyer at any time
for any reason or without reason.  MRPC 1.16(a) imposes no
restriction or condition on the client’s right to discharge his
lawyer.  At the end of a representation, including discharge for
no good cause by the client, lawyers are required by MRPC
1.16(d) to refund advance payments that have not been earned.
See Minnesota Formal Ethics Op. 15 (1991), Ohio Informal 
Ethics Op. 90 8 (1990), Virginia Ethics Op. 1322 (1990), and
Washington Ethics Op. 186 (1990) (explaining difference
between general retainer, which is earned upon receipt, and
advance fee payment, which isn’t). 

B.  Depositing Funds

All funds of clients paid to a lawyer or law firm, including
advances of costs and expenses, must be deposited in a trust
account.  With limited exceptions, no funds belonging to the
lawyer may be deposited or retained in a trust account.  MRPC
1.15(a) and 1.18.  See also In the Matter of Joseph Engel, III,
2007 MT 172, ¶¶ 40-41.  One of the exceptions to this general
rule is that if a lawyer is in “possession of property in which
both the lawyer and another person claim interests, the proper-
ty shall be kept separate by the lawyer until there is an
accounting and severance of their interests.  If a dispute arises
concerning their respective interests, the portion in dispute
shall be kept separate by the lawyer until the dispute is
resolved.”  MRPC 1.15(a)(2). 

2. Treatment of General Retainer Fees and Advance

Payments.

A. General Retainer Fees 

A general retainer, also commonly called a true retainer,
engagement retainer, classic retainer, or a retainer for availabil-
ity, is “a fee paid, apart from any other compensation, to
ensure that a lawyer will be available for the client if
required.” RESTATEMENT § 34, cmt. e.  A fee is a general
retainer only if the lawyer is to be additionally compensated
for actual work to be performed (if any).  RESTATEMENT §
34, cmt. e.  See Ryan v. Butera, Beausang, Cohen & Brennan,
193 F.3d 210, 15 Law. Man. Prof. Conduct 501 (3d Cir. 1999). 

As with all fees, a general retainer fee must be reasonable
under MRPC 1.5(a).  As explained in the Restatement, it will
be considered reasonable 

if it bears a reasonable relationship to the income the
lawyer sacrifices or expense the lawyer incurs by accepting
it, including such costs as turning away other clients (for
reasons of time or due to conflicts of interest), hiring new

associates so as to be able to take the client’s matter, keep-
ing up with the relevant field, and the like.  When a client
experienced in retaining and compensating lawyers agrees
to pay an engagement retainer fee, the fee will almost
invariably be found to fall within the range of reasonable-
ness.  Engagement retainer fees agreed to by clients not so
experienced should be more closely scrutinized to ensure
that they are no greater than is reasonable and that the
engagement retainer fee is not being used to evade the
rules requiring a lawyer to return unearned fees . . .

Id.; see also MRPC 1. 5(a)(2) (a factor in determining the rea-
sonableness of a fee is “the likelihood, if apparent to the client,
that the acceptance of the particular employment will preclude
other employment by the lawyer.”)

Moreover, full disclosure of the general retainer arrange-
ment is required.  See RESTATEMENT § 38, cmt. g (“Clients
who pay a fee without receiving an explanation ordinarily will
assume that they are paying for services, not readiness.”)  At a
minimum, the lawyer should inform the client, preferably in
writing, of the time period of the lawyer’s availability, that the
client will be separately billed for any services subsequently
provided, and that the lawyer will treat the payment as the
lawyer’s property upon receipt. 

If a lawyer and client agree upon the payment of a general
retainer fee that meets the reasonableness requirement of
MRPC 1.5(a), it is property owned by the lawyer when
received and, under MRPC 1.15( a), it must not be deposited
into a trust account.  As with all fees, and regardless of the
descriptive words used by the parties in their fee agreement, a
general retainer fee is subject to a continuing requirement of
reasonableness.

B.  Advance Payments 

Advance payments may also be made to lawyers for servic-
es to be rendered in the future.  Such arrangements present an
attractive option for both the client and the lawyer.  They
allow clients to secure their choice of counsel, and in some
forms (e.g., lump sum/flat fee arrangements, discussed below),
they cap the amount of fees the client must pay, allowing the
client to budget for a fixed sum and avoid escalating hourly
fees.  For lawyers, these arrangements eliminate the risk of
non payment after the work is completed.  The ethics rules
permit advance fee arrangements if they are reasonable. 

In the absence of an agreement between the lawyer and
client to the contrary, advance payments are presumed to be
deposits against future services.  See RESTATEMENT §
38(3)(c) & cmt. g.  Also absent an agreement to the contrary,
an advance payment for services to be rendered belongs to the
client until earned by the lawyer.  For example, a lawyer may
collect an amount from the client in advance of any work and
then deduct from the amount based on the actual hours worked
or mutually agreed upon “milestones” reached during repre-
sentation.  Advance payments for services that belong to the
client until earned must initially be deposited in the lawyer’s

More ETHICS OPINION, Page 30



It was a ques-

tion that woke

Teresa up in the

middle of the

night: Could a

lawyer be liable if

the bank that held

a client’s trust

account money

went under?

Teresa is the

office manager

for a small firm in

Southern

California. After

reading news arti-

cles about the

recent collapse of

Pasadena-based mortgage lender

IndyMac Bank, raced to the bank

her firm uses and placed a call to

the State Bar’s ethics hotline.

“We’re in uncharted territory,” she

said. “We don’t know how many

banks are going to fail.”

Diane Karpman, a Los Angeles-

based ethics expert, said an Internet

listserve she belongs to has been

abuzz with attorneys discussing

whether a lawyer could be disci-

plined or found liable of malpractice

as a result of future bank failures.

As of late July, Karpman had count-

ed 25 attorneys from across the

nation who had weighed in on the

listserve maintained by the national

Association of Professional

Responsibility Lawyers.

On July 11, federal regulators

seized IndyMac, marking the sec-

ond largest bank failure since the

demise of Continental Illinois Bank

in 1984. One of the nation’s largest

independent mortgage lenders,

IndyMac ran into trouble after too

many of its subprime loans default-

ed.

While the crash of IndyMac and

Present value computations
in a troubled economy:
increase damages?
By Steven Johnson

T
here are a number of forces at
work in the U.S. economy that are
challenging the way in which

economists and CPAs think about the
future value of money. This in turn, may
have a profound impact on the total eco-
nomic damages that experts calculate for
litigation.

In May, the Consumer Confidence
Index, which measures the degree of
optimism Americans feel about the econ-
omy, reached a 16-year low as it contin-
ued to decline for a fifth consecutive
month. Furthermore, the unemployment
rate is 5.5 percent. This is nearly one
point higher than the 2007 average. In
addition, a surge in home foreclosures
(up 48 percent in May), has led the
Federal Reserve Board to lower interest
rates. One year ago the Federal Discount
Rate was 6.25 percent and the Federal
Funds Rate was 5.25 percent. Today
these are 2.25 percent and 2.00 percent
respectively.

The Federal Reserve Board has sig-
naled it is done lowering interest rates.
These key interest rates ripple through
the money markets and have lowered the
yield on risk-free U.S. government secu-
rities. The yield on risk-free securities is
one of two components that are neces-
sary for a present value computation.

The second is inflation.
The U.S. eEconomy is experiencing

high inflation rates. The Consumer Price
Index-Urban (CPI-U) is the generally
accepted measure of inflation. From
March to May of this year, prices grew
at an average of .77 percent per month.
This is the largest three-month average
increase in prices since 1990. The rising
price of crude oil and a weak U.S. dollar
are two commonly known reasons
behind high inflation. This is because

crude oil is an input in essentially every
product and many services, while a
weak U.S. dollar makes imports more
expensive. A third force pushing up
prices is growing demand for meat and
other foods in developing counties. This,
along with adverse weather in farming
regions both in the U.S. and abroad, will
lead to higher prices for the foreseeable
future. Higher inflation rates produce
lower net discount rates.

The net discount rate is the difference
between risk-free U.S. government secu-
rities and inflation. The closing gap
between interest rates and inflation is
forcing economists to rethink present
value computations. In today’s economy,
without adjusting the interest rate, it is
certainly possible to obtain a net dis-
count rate of near zero or possibly even
a negative net discount rate. The smaller
the net discount rate the larger the eco-
nomic damages. 

In this article we examine the pros
and cons to alternative measures of
interest rates and inflation that result in a
reasonable net discount rate. A reason-
able interest rate is typically between 2
percent and 3 percent

To achieve a higher interest rate an
economist may consider using an inter-
est-bearing asset that has some level of
risk associated with it. Mutual funds,
corporate bonds and real estate invest-
ment funds are examples of financial
vehicles that have a higher yield and
some risk. Although it is likely that the
plaintiffs settlement will earn a yield
higher than U.S. government securities,
it is not a guarantee. Because there is no
guarantee, using financial vehicles with
any level of risk in damage computa-
tions is questionable. A damage compu-
tation that chooses to introduce risk into
the analysis is exposed to a guarantee
argument from the opposing side. Rather

MANAGING YOUR PRACTICE

Bank
failures
may be
trouble
for
lawyers

from the
ABANet

Daily Journal

More BANK FAILURES, Page 10
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than choosing a different measure of
interest rates, an economist may choose
to use a different measure of inflation.

The CPI-U is the most commonly
used measure of inflation in damage
computations. An alternative is core
inflation, measured by Core CPI-U. Core
CPI-U is essentially the same as the
CPI-U except it does not include energy
or food prices. This is because energy
and food prices are highly volatile and
can cause inflation to fluctuate dramati-
cally.

The Federal Reserve Board and other
macroeconomic policy makers focus on
core inflation because it is a better meas-
ure of relative prices. Currently, core
inflation is lower than CPI-U inflation
because it excludes the two types of
commodities that are largely responsible
for high prices. Since core inflation is
lower than CPI-U inflation it is an
attractive measure for economists to use
in damage computations to achieve a
reasonable net discount rate. Similar to
using risk-bearing securities to measure
interest rates, using core inflation also
exposes an expert to strong analytical
arguments. An expert may have a diffi-
cult time justifying the exclusion of
energy and food prices unless the cir-
cumstances of the case permit it.

However, there are arguments that
support using core inflation. Core infla-
tion is more stable and therefore more
appropriate for long run present value
computations because it excludes highly

volatile markets. Essentially, core infla-
tion is less vulnerable to month-by-
month swings. The second argument
addresses excluding energy prices. Since
energy products, such as oil and gas, are
inputs into almost every product and
service, their prices are represented in
the commodities that they help produce.
Although there is rationale supporting
core inflation as a measure for present
value damage computations, it is not
entirely representative of the prices con-
sumers face in the U.S. economy.

All things being equal, the current
pressure on the net discount rate will
produce larger dollar damages for the
same cash flow. Given the length of time
considered, this increase may be signifi-
cant. The purpose of making an adjust-
ment to the interest rate is to keep the
net discount rate within a reasonable
range. By making an adjustment the
economist presumes that current interest
rates are abnormally low. The economic
conditions described at the beginning are
abnormal and for that reason adjust-
ments are still appriopriate. The question
arises when abnormal conditions persist
for so long they become normal condi-
tions.

STEVEN JOHNSON is an economist

with the Valuation & Litigation Consulting

department at the Anderson ZurMuehlen

certified public accountants and business

consulting company in Helena.

other smaller banks recently came

as a bit of surprise, Karpman said

it’s a problem attorneys can’t

ignore any longer. “At this point

forward, people ought to be think-

ing about it,” she said. “As a fidu-

ciary, you have to learn from

things going on around you.”

Generally, a depositor’s

accounts at banks are insured by

the Federal Deposit Insurance

Corp. (FDIC) for up to $100,000.

Karpman and other attorneys who

do ethics work recommend that

larger trust accounts be spread

among multiple FDIC-insured

banks. An attorney in charge of a

trust account totaling $1 million

should, for example, spread the

money out in 10 banks, so that

the entire amount would be

insured.

Ellen Panksy, of Pansky &

Markle in South Pasadena,

agrees with that approach,

although she said it might not be

necessary for funds that are going

to be held for a short term or if an

account is expected to exceed

$100,000 for just a few days.

BANK FAILURES,

from Page 9

New check-cashing scam hitting lawyers
From CNA Professional Counsel

A scam has recently claimed lawyers as victims. The perpe-
trators, relying on their targets’ ignorance of rules related to
check-cashing and fund availability, have managed to con the
attorneys into transferring funds from a client trust account by
first submitting bogus cashier’s checks for deposit into the
account, leaving the attorneys facing claims for reimbursement
of the lost funds from their banks, and facing possible profes-
sional liability claims and disciplinary action for misappropria-
tion of client funds.

A typical scenario: Claiming to have found the firm’s name
in an on-line directory or web search, Bad Guy (usually from
another country) hires Attorney by telephone or e-mail for help
with a contract dispute. Bad Guy is purportedly xnegotiating
with company ABC in another state, and hopes that retaining

counsel will convince ABC to fulfill its commitment under the
contract.  A few days later, when returning the signed engage-
ment papers, Bad Guy states that ABC has agreed to pay and
that Attorney should receive a cashier’s check from ABC with-
in a day or two. Bad Guy wants Attorney to deposit the check
into Attorney’s trust account and await further instruction
about its disposition because Bad Guy has other matters for
Attorney to handle.

The day after Attorney deposits the check in his trust
account, Bad Guy requests the money be transferred as soon as
possible to XYZ Corp. in another country to close a time-sen-
sitive deal. As a precautionary measure, Attorney first checks
with the bank to see if the check has cleared. Three days later,
when the bank notifies Attorney that the “funds are available,”
Attorney wires the money to XYZ. A week later, the bank
informs Attorney that the cashier’s check was counterfeit and
demands Attorney reimburse it for the distributed funds. Bad
Guy is nowhere to be found.  �
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Butte hosting next month’s Annual Meeting

WEDNESDAY, SEPTEMBER 17
1:30 p.m. Board of Trustees meeting. 

4 p.m. Resolutions Committee meeting –  to 
review proposed resolutions and make 
recommendations at the annual business 
meeting on Thursday.

4-6 p.m. Annual Meeting registration desk opens

THURSDAY, SEPTEMBER 18
7:15 a.m. Annual Meeting registration desk opens

7:30 a.m. Rookie Camp faculty meeting 

8 a.m.-noon         Rookie Camp (4.0 CLE credits)

Noon Annual Awards Luncheon–  The 
State Bar  will present the Bousliman 
Professionalism Awards, Haswell Award, 
Distinguished Service Awards and Pro 
Bono Award and the Montana Justice 
Foundation will present a bank award.

1:30 p.m. Montana Justice Foundation meeting

1:30-4:30 p.m. Ethics CLE:  Applying Lawyer 
Values – presented by the Bar’s 
Professionalism Committee (3.0 Ethics 
credits) 

4:30-5 p.m. State Bar’s Annual Business 
Meeting – Resolutions considered and 
voted upon by Bar members who attend

5:30 p.m. President's Reception – President John “Jock” 
Schulte, Missoula

6:30  p.m. Annual State Bar Banquet – A trib-
ute to Montana Supreme Court Chief 
Justice Karla Gray.  We’ll hear from guest 
speaker Christine M. Durham, Chief 
Justice of the Utah Supreme Court.. We  
also will honor the recipients of the 
Bar’s 50-year membership pins 

9 p.m New Lawyers’ Section meeting

FRIDAY, SEPTEMBER 19
7 a.m. Annual Meeting registration desk opens

7:30 a.m. Candidates Forum breakfast – 
Questions and answers with Chief 
Justice candidates Mike McGrath and 
Ron Waterman, Associate Justice
candidate Patricia Cotter, and Attorney 
General candidates Tim Fox and Steve 
Bullock

9 a.m.-noon CLE Seminar
Supreme Court update – Justices 
Patricia Cotter & Brian Morris

Technology You Need to Know – 
Randy Snyder & Tina Sutherland

10 Tech Tips in 20 Minutes
Tech Tip breakouts: 

(1) Adobe 8 Professional – 

Events honoring Chief Justice Karla
Gray, whose tenure ends at the end of
this year, and a forum with the chief jus-
tice and attorney general candidates will
highlight the State Bar of Montana’s
2008 Annual Meeting next month.  The
meeting – which will also feature 9.5
hours of CLE credits, including 3.0

hours of Ethics credits, and 4.0 hours of
Rookie Camp credits –will be held Sept.
17-19 at the Copper King Hotel in Butte.

Keynoting the Thursday night ban-
quet will be Chief Justice Christine M.
Durham of the Utah Supreme Court. 

A registration discount will be given
to attorneys and legal assistants who

attend together from their law firms. 
A registration form is included on the

brochure that was mailed to all Bar
members.  It also can be found on the
top of the home page at www.montan-
abar.org.

The program for the meeting follows:
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NOTE: REGISTRATION CLARIFICATIONS. The Thursday

Awards Luncheon is not listed in the mailed registration

form – it is included in “Full Registration” fees.  “CLE Only”

on the form is meant to include both Thursday and Friday

CLEs.  The Rookie Camp fee also includes the Thursday

Bar CLE.



Justice Christine Durham has been on
the Utah Supreme Court since 1982, and
has served as chief justice and chair of
the Utah Judicial Council since 2002.
She will deliver the keynote address at
the Sept. 18 banquet at the State Bar
Annual Meeting. 

Justice Durham previously served on
the state trial court after a number of
years in private practice. She received
her BA with honors from Wellesley
College and a JD from Duke University,
where she is a member of the Board of
Trustees.  She serves on the Board of
Directors for the National Center for
State Courts and on the American Bar
Association’s Council on Legal

Education & Admissions to the Bar, the
entity that accredits American law
schools. She is a member of the Council
of the American Law Institute, and is a
fellow of the American Bar Association.
Past professional service includes the
governing boards of the American Inns
of Court Foundation, the Appellate
Judges Conference of the ABA, the
Rand Corporation’s Institute for Civil
Justice, the ABA’s Commission on
Women in the Profession, and the
Federal Judicial Conference’s Advisory
Committee on the Rules of Civil
Procedure. She is also a past president of
the National Association of Women
Judges, and was that organization’s

Honoree of the Year
in 1997. Justice
Durham has been
active in judicial edu-
cation, and was a
founder of the

Leadership Institute in Judicial
Education. She helped create and lead
the Utah Coalition for Civic Character &
Service Education and serves on the
Utah Commission on Civic Education.
She was an adjunct professor for many
years at the University of Utah College
of Law and served for 12 years on the
Utah Constitutional Revision
Commission.  In 2007 she received the
William Rehnquist Award for Judicial
Excellence.

A look at the keynote speaker

Tina Sunderland & Stacey Rowcliffe
(2) Toys & Gadgets – Kent Sipe,

Ron Hansell, Thorin Geist, Ryan Rusche
& Jonathan Anderson

(3) Document Management & 
Practice Management 
Software – Randy Snyder & Joe 
Sullivan, Mars Scott & Brian Smith

(4) Hiring & Utilizing a 
Consultant – Lisa Lynn, Gary 
Walton & the Corporate Technology 
Group

Tax Law Update – UM Law Professor  
Martin Burke, Missoula

Family Law: Dissolution, Parenting & 
What the Courts Are Saying –  Mars Scott, 
Chair, Child & Family Law Section, Missoula

Stress & Depression: Where Are You 
Professionally? – Mike Larson,  Director,  
Lawyers Assistance Program, Dillon

A Conversation with Chief Justice Karla 
Gray – moderated by  Don Murray, Kalispell

10 a.m. CLE Commission meeting

Noon Jameson Award Luncheon

1:30 p.m. CLE Seminar continues
Hot Topics in Law-Practice Business 

Issues – Eric Nord, Billings 

Montana Trial Lawyers Association 
address – Mike Sand, MTLA Past President, 
Bozeman

Land-Use Planning: Growth & Zoning – 
Susan Swimley, Bozeman 

Judicial Conduct Rules Update – Justice 
Patricia Cotter, Helena

Montana Defense Trial Lawyers address – 
Curt Drake, MDTLA President,  Helena

Depositions– Natasha Jones, Missoula 

Rules of Appellate Procedure Update – 
Justice James Nelson, Helena

Criminal Law: A Prosecutor & Defense 
Perspective – John Connor, former 
Chief Criminal Counsel, State Department of 
Justice;  and  Randi Hood, Chief State 
Public Defender, both of Helena

Federal Court Rules Update – U.S. 
Magistrate Keith Strong, Great Falls

5 p.m. Annual Meeting adjourns

5:30 p.m. Paralegal Section dinner
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Resolutions proposed for Annual Meeting
RESOLUTION NO. 1
Submitted by Gale Gustafson
Conrad attorney & Bar trustee

Abolish common-law marriage
WHEREAS the state of the law in Montana respecting com-

mon law marriages is such that anyone living with another
can, and is now legally positioned to make a claim of common
law marriage with that other person upon his or her death,
without establishing public reputation of being married, the
third and most objective element of common law marriage,
(the other two (2) elements being legal capacity and mutual
consent or agreement to be married); and

WHEREAS such claims have heretofore generated, and will
now continue to generate even more litigious claims, and thus
greater case loads for our State’s District Courts and Supreme
Court; and

WHEREAS upon payment of a $53.00 filing fee a man and
a woman unite in matrimony via a solemnized marriage can
complete and register a marriage Certificate with the Clerk of
Court, or, in the absence of solemnization, consummate a mar-
riage by simply filing a signed written declaration of marriage
attested to by two (2) witnesses with the Clerk of Court; and

WHEREAS common law marriages are only recognized in
Montana and nine (9) other states (Alabama, Colorado, Iowa,
Kansas, Oklahoma, Rhode Island, South Carolina, Texas and
Utah), and in the District of Columbia, presumably because
they are outmoded and fraught with legal complexities.
Pennsylvania was the last state to pass legislation prohibiting
common law marriage effective January 1, 2005; and

WHEREAS Montana’s three largest Indian Reservations,
the Crow Reservation, Fort Peck (Sioux/Assiniboine)
Reservation and Blackfeet Indian Reservation, do not recog-
nize common law marriages;

NOW, THEREFORE, be it resolved by the members of the
State Bar of Montana to request the 2009 Montana Legislative
Assembly to introduce legislation to abolish common law
marriages in Montana.

RESOLUTION NO. 2
Submitted by Gale Gustafson

Disqualification of judges
WHEREAS the right of a litigant in Montana to peremptori-

ly disqualify a district judge from presiding over civil litiga-
tion to which that litigant is a party became a part of the
Montana Code as a result of the Eighth Montana Legislative
Assembly acting in a Second Extraordinary Special Session,
1903, called by the Governor of Montana for that very purpose
during the era of Montana’s Copper Kings; and

WHEREAS this code provision, originally referred to as the
Fair Trial Bill was considered essential by the Montana
Legislature and its people to assure civil litigants a “fair
trial”; and

WHEREAS this disqualification privilege was extended by
the 1959 Legislature to parties in criminal actions; and

WHEREAS the Montana Supreme Court, commencing in
1976, assumed overriding authority regarding the disqualifica-
tion and substitution of judges, and has, by Supreme Court
Order, promulgated rules on the subject matter; and

WHEREAS the latest Supreme Court Rule regarding
Substitution Of Judges, originally enacted on June 17, 1987,
and since amended many times, is codified as Section 3-1-804.
Substitution of district judges., M.C.A., and, like its predeces-
sors, provides that “After a timely motion has been filed, the
substituted judge shall have no power to act on the merits of
the cause or to decide legal issues therein, and shall call in
another judge. . .. (b) the first district judge who has been sub-
stituted or disqualified for cause shall have the duty of calling
in all subsequent district judges. In a multi-judge court all
other judges in that court shall be called, in accordance with
that court’s internal operating rules, before a judge from anoth-
er district is called in. . . . ” and

WHEREAS it is anomalous to the spirit and intent of these
rules pertaining to the substitution and disqualification of dis-
trict judges to have a properly substituted or disqualified
district judge assigned the role of calling in the judge to suc-
ceed him; and

WHEREAS the role of calling in a successor district judge
to a properly disqualified or substituted judge should be prop-
erly assigned to an impartial Court official, such as a Clerk of
Court, Supreme Court Justice or Court Administrator;

NOW, THEREFORE BE IT RESOLVED that the State Bar
of Montana and its membership petition the Montana Supreme
Court to amend its rules pertaining to substitution and disqual-
ification of judges, as presently codified in Section 3-1-804.
Substitution of district judges., M.C.A., to provide for the
selection of a successor district judge by an impartial Court
official, such as the Clerk of Court, Montana Supreme Court
Justice or Court Administrator.

RESOLUTION NO. 3
Submitted by Gustafson

Abolishing non-citable opinions
WHEREAS, the power of government for both the state and

nation is divided into three distinct coequal branches, legisla-
tive, executive and judicial; and

WHEREAS, the judicial branch is the final arbiter of any
dispute arising from, or under the laws of our legislatures and
the enforcement thereof by the executive branch, as well dis-



Abigail Houle, an

Americorps VISTA member

from Newport, R.I., has joined

the State Bar staff as the new

Law-related Education Center

coordinator. Ms. Houle recently

received her BA in Political

Science and East Asian Studies

as a 2008 graduate of Simmons

College in Boston, Mass.  She

spent a semester in Beijing,

China, studying politics and

Mandarin Chinese, and was

actively involved in her college’s

community service club, volun-

teering at various service sites

around Boston.  Ms. Houle was

writing assistant to a Political

Science professor. She joins the

State Bar with the intention of

enrolling in law school after her

year of VISTA service.

For information about the

Law-Related Education Center,

you can reach Ms. Houle (406)

447-2213, or by e-mail at

ahoule@montanabar.org.  

putes arising under common law; and
WHEREAS the independence and impartiality of the judici-

ary comprise the cornerstone of our democracy; and
WHEREAS the Ninth Judicial Circuit Court of Appeals and

the State of Montana Supreme Court have heretofore approved
and promulgated internal operating rules which permit them to
classify certain specified appeals as appeals wherein the deci-
sions rendered therein will be reported as a result only without
a detailed statement of the law or facts, the judicial reasoning
in arriving at the opinion, and disclosing whether any justices
dissented and which are generally not citable as opinions to
the Court issuing the opinion; and

WHEREAS we, as practicing members of the State and fed-
eral bar, find it difficult to adequately represent and advocate
for our clients, and assess the predictability of the outcome of
a legal contest in view of the ever-increasing number of non-
citable opinions; and

WHEREAS the Ninth Circuit Court of Appeals amended
Circuit Court Rule 36-3, Fed. Rules of Appellate Procedure,
effective January 1, 2007, to allow practitioners to cite to the
Courts of the Ninth Circuit unpublished opinions, orders and
other dispositions of said court, issued on or after January 1,
2007; and

WHEREAS there is no rationale for this expedient and
diminished quality of judicial administration found in the
Canons of Judicial Ethics, the judicial articles of Montana or
the U.S.Constitution and the practice of issuing non-citable
opinions is contrary to the doctrine of stare  decisis which
assures predictability in the application of the law; and

WHEREAS the independence and impartiality of our
Courts is a prerequisite to public confidence in our judicial
system, as is accountability of our Courts for their decisions;

NOW, THEREFORE BE IT RESOLVED that the State Bar
of Montana and its membership petition the Montana Supreme
Court to abolish their practice of issuing non-citable opinions
and any corresponding internal operating rules.

BE IT FURTHER RESOLVED that our American Bar
Association Delegates present to the American Bar
Association, and advocate its adoption of a similar resolution
directed to such practices of the other State Appellate and
Federal Circuit Courts.

RESOLUTION NO.  4 
Submitted by Klaus Sitte, MLSA executive director

Commitment to access to justice
WHEREAS, the State Bar of Montana and its predecessor,

the Montana Bar Association, has supported the mission of
Montana Legal Services Association for more than for
decades;  

WHEREAS, nearly 20 percent of all Montanans are eligible
for assistance from Montana Legal Services Association; and

WHEREAS, the State Bar’s Equal Justice Coordinator
works with Montana Legal Services Association, the Montana
Supreme Court’s Equal Justice Task Force and many other
access-to-justice stakeholders in Montana; and

WHEREAS, the State Bar and MLSA have partnered and
collaborated in numerous projects supporting access to justice;  

WHEREAS, Montana’s Judges are responsive and support-
ive in creating new and effective pro bono and pro se pro-
grams throughout the state; and

WHEREAS, the private bar is supportive and responsive to
the need for legal representation of persons living in poverty;
and

WHEREAS, private attorney involvement, together with the
strong delivery system of the Montana Legal Services
Association, is still unable to serve all the civil legal needs of
those unable to pay for legal services; and

NOW THEREFORE BE IT RESOLVED, that the State Bar
of Montana, in its Annual Meeting, assembled in Butte, this
19th  day of September 2008, does hereby

STRONGLY URGE Congress to maintain a firm national
commitment to providing access to justice for the nation’s
poor, under the Legal Services Corporation Act; and

STRONGLY URGE the United States Congress to increase
federal funding and support for the legal services programs
nationwide; and

STRONGLY URGE all members of the State Bar of
Montana to uphold the oath of office as attorneys at law and to
fully comply with the Rule 6.1 of the Montana Rules of
Professional Conduct; and 

STRONGLY URGE all members of the State Bar of
Montana to participate in pro bono programs established
through the collaboration and cooperation between the State
Bar of Montana, local bar associations, MLSA, and access to
justice stakeholders, to assist in providing civil legal services
for Montanans living in poverty.      �
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New VISTA to head LRE Center

Abigail Houle



The Trustees of the State Bar of Montana and the Fee
Arbitration Committee have petitioned the Montana Supreme
Court to revise the Rules on Arbitration of Fee Disputes. The
proposed revised rules and drafters’ comments on the proposed
changes can be found at http://courts.mt.gov.

The current Rules on Arbitration of Fee Disputes were last
amended by the Supreme Court in July 1998, said the Bar’s
memorandum in support of the June 30 petition.  “ Since that
time the Fee Arbitration Committee of the State Bar of
Montana has met to monitor the effectiveness of the Fee
Arbitration process, propose new rules and revise existing
rules. The proposed changes were recommended by the Fee
Arbitration Committee in response to issues arising from the
decade’s arbitration proceedings, as well as changes needed for
consistency in language and grammar.”

The revisions were presented by the Fee Arbitration
Committee to the State Bar Board of Trustees on April 4, and
the trustee approved them.  Now the Supreme Court’s approval
is required.

The Fee Arbitration Committee is a Standing Committee of
the State Bar of Montana. The committee is comprised of
attorney, judicial and lay members from across the state. After
After meeting seven times since 2001, the committee proposed
the rule changes below as set forth in a summary of  with the
Bar’s petition memorandum:

Rule I - Purpose.

The committee unanimously agreed that this program
should not be used to settle attorney/attorney fee disputes,
but that arbitration is meant to settle disputes between
clients and attorneys. Language was added to Rule 1.1 to
clarify this distinction.

The committee recommended adding language to Rule
1.3(c) to preclude petitions being filed for fee disputes on
matters that are currently in process with courts or admin-
istrative panels. There have been instances when a petition
for fee arbitration was filed while the matter was in litiga-
tion, and where the fee issue was within a court’s jurisdic-
tion. The addition of Rule 1.3(c) prevents these petitions
from being filed, deferring to the court’s jurisdiction.

The committee proposed new Rule 1.5 which prevents
an attorney from filing a lawsuit over fees after a client has
initiated resolution through the fee arbitration process.
There have been instances when an attorney filed a formal
lawsuit after the client sought resolution through arbitra-
tion. The addition of Rule 1.5 ensures that clients may seek
resolution of fee disputes by the less formal arbitration
process before being subject to a full court proceeding.

Rule III – Administrative Matters – Setting Up Panels.

Changes to Rule 3.1 are proposed which allow either
party to participate in a fee arbitration hearing by telephone
conference call (at their own expense) if the physical loca-
tion of the hearing is 100 or more miles away. Current
rules provide for telephone conference calls only if both
parties agree to the telephone conference. Additional
changes to Rule 3.1 deal with appointments of fee arbitra-
tion panelists by the State Bar, keeping in mind the goal of
seating panelists of attorneys and lay persons from
throughout the state of Montana.

Rule V — Initiation of Proceedings.

The committee recommended the addition of Rule 5.7
which outlines procedures for obtaining a binding arbitra-

tion decision. Both parties must agree to binding arbi-
tration for it to take place. If binding arbitration is not
selected, each party will have 30 days from the date
the decision is mailed to file suit before the decision
will bind each party. The committee notes that there
are many questions from participants on this point,
and new Rule 5.7 should clarify the procedures on
how to obtain binding arbitration.

Rule VI — Selection of Arbitrators.

Rules 6.2 and 6.3 have been revised to clarify how
each party may strike an arbitrator from the list pro-
vided by the State Bar. Currently under Rule 6.2, the
State Bar mails each party a numbered list of names,
addresses and occupations of seven members of the
panel who are eligible to arbitrate the dispute. The
members on the panel are assigned consecutive num-
bers, alternating between attorney and lay members.
The list also contains two choices, “Hearing 
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Bar asks Court for fee-arbitration rule changes



BAR-BENCH BRIEFS

Elizabeth Best is MTLA Lawyer of Year
Great Falls attorney Elizabeth Best has received the

Montana Trial Lawyers Association’s Lawyer of the Year
Award for her “outstanding advocacy” in representing Billings
Police Office Steve Feuerstein in his discrimination lawsuit
against the city of Billings. Feuerstein was one of three recipi-
ents of the MTLA Citizens Award.

A Yellowstone County District Court jury awarded
Feuerstein $1.3 million for violations of his civil and employ-
ment rights.

Crowley, ND law firms to merge
The law firms of Crowley, Haughey, Hanson, Toole &

Dietrich and Fleck, Mather & Strutz have agreed in principle
to a combination of their practices, effective Jan. 1, 2009.

The Crowley firm has 87 attorneys located in six offices,
with five of the offices in Montana and one in Williston, N.D.
The Fleck firm has 12 lawyers in its Bismarck, N.D., office.
The combined firm, Crowley Fleck PLLP, will continue to
serve clients throughout Montana, North Dakota, Wyoming,
and South Dakota.. 

Justices back paralegal-fee recovery
On June 2, the U.S. Supreme Court has issued an opinion in

Richlin v. Chertoff on the issue of recoverability of paralegal

fees. The Court held that a prevailing party may recover para-
legal fees from the government at prevailing market rates,
under the Equal Access to Justice Act. 

The decision also cited the Missouri v. Jenkins precedent-
setting decision in which the court found paralegal time may
be included in attorney fee awards under the Civil Rights Act.
The Court’s decision is posted at nalanet@mala.org.

IOLTA administration changes hands
The administration of the Montana Interest on Lawyers

Trust Accounts (IOLTA) program will transfer from the offices
of the State Bar of Montana to the offices of the Montana
Justice Foundation. All program parameters will remain
unchanged. Contact Kathy Powers at (406) 447-2207 or Amy
Sings In The Timber at: (406) 523-3920 with questions.

Public Land Law Conference Sept. 22-24
The 32nd annual Public Land Law Conference on Sept. 22-

24 in Missoula will explore challenges facing public lands and
discuss elements for a federal lands agenda for this century. 

The conference will be in the 3rd Floor conference rooms of
the University Center.  The keynote address by John Leshy,
former solicitor for the Department of the Interior, will be held
at 7 pm, Sept. 22 in the University Theater. For details, visit
www.umt.edu/publicland/conference.htm. 
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Requested” or “Hearing Waived.”
Proposed Rule 6.2 deletes descriptions of how the list is

formed. It still provides for a numbered list of eligible arbi-
trators to be mailed to each party from the State Bar, and
retains the two choices of “Hearing Requested” and
“Hearing Waived.”

Current Rule 6.3 mandated that within 10 days of
receipt of the list, each party eliminate one attorney and
one layperson, and return the document to the State Bar.
The final panel would then be selected from the non-elimi-
nated members on the list, and be composed of the three
remaining panelists with the lowest assigned numbers,
guaranteeing one attorney and one lay member on the
panel.

Proposed Rule 6.3 would allow the parties to eliminate a
list member, but does not mandate the elimination of any
names. It also outlines procedures for eliminating more
than two persons from the list.

Proposed changes to Rule 6.6 detail how alternate arbi-
trators will be selected in the event a panelist is struck
from the list.

Rule 6.7 is deleted for redundancy.

Rule VII — Arbitration Hearing.

Proposed changes within Rule 7 clarify procedural
issues regularly confronted by the arbiters. Proposed Rule
7.2 identifies venue, allows participation by phone and
extends the notice of hearing date to be issued 20 days
before the date of hearing, rather than the current 10 days.

Proposed new Rule 7.3 requires the parties to distribute
documents and witness lists no less than `10 days before
the date of hearing. It also provides that documents not
timely submitted shall be excluded absent a showing of
good cause as determined by the chair.

Rule VIII — Arbitration Decision.

Existing Rule 8.1 addresses the timeframes in which
decisions will be rendered, how outcomes will be relayed
to the parties and procedures to be followed in the event
the arbitration panel is unable to reach a decision.

Proposed Rule 8.1 incorporates the entire text of
Montana Rule of Professional Conduct 1.5 on fees, provid-
ing the relevant factors to the arbitrator’s determination.

Rule IX — Confidentially and Immunity.

The committee recommends that Rule 9.1 be revised to
permit coordination of efforts with Montana Supreme
Court’s Office of Disciplinary Counsel, to prevent unneces-
sary duplication of efforts. The Rule remains unchanged in
asserting that arbitrations are confidential and closed to the
public unless ordered otherwise by a Court or another
authority with the appropriate jurisdiction.

The Bar trustees and committee believe that amendments to
the rules are necessary to make the rules clearer and more use-
ful to both clients and attorneys. The Bar has asked the Court
to provide a period of comment before taking action on the
petition.    �



Members comment on Bar’s proposed dues increase
The following are excerpted from the nine letters of comment
the State Bar received by Aug. 14regarding the proposed dues
increase the State Bar will request from the Montana Supreme
Court (June/July 2008 Montana Lawyer).  A further comment
period is likely to be ordered by the Court after the Bar peti-
tion is filed.

The State Bar should have a separate pay structure for dues
for attorneys in government and public interest jobs.  Most
attorneys in these positions do not have the dues paid by their
employer, cannot deduct the cost as a business expense, and do
not benefit from as many of the programs sponsored by the
Bar as attorneys in private practice. 

– Faye Bergan, Helena

I am writing to object to increased dues for the purpose of
funding the Lawyer Assistance Program.  As for the additional
costs of administration and for inflation I do not object to a
slight increase to cover those costs.

From experience and observation, it is clear that the law
practice is a stressful and emotionally challenging profession
and requires much self discipline.

I have been a trial lawyer all of my career.  This is the most
stressful type of law practice.  It requires mental, emotional
and physical toughness.  It requires self discipline and hard
work. If you do not have those abilities you need to take your
law degree and do something else, or you need to work for
someone who will supervise you closely. 

I do not like the fact of clients getting poor representation
from those who lack the requisite toughness.  But, propping up
those lawyers who do not have that toughness does nothing for
the profession and does nothing for the client or clients.   They
should be encouraged to find a different profession.  There
should be little latitude for those who cannot measure up
because it is harmful to clients and the profession. 

I do not have the patience to mother attorneys or anyone
else other than family members along.  I certainly do not want
my dues increased to prop up attorneys that will just weaken
the profession and harm clients.

– Kenneth D. Peterson, Billings

I realize that the State Bar of Montana has many balls to
juggle, not the least of which is to keep the Legislature as far
away as possible from making its own rules and regulation of
the practice of law in Montana.  I appreciate all that is done to
fight back some of the efforts by certain individuals to expand
who can call themselves lawyers and certainly feel that this
work by itself is worth the amount of the dues. 

It just that the stand alone-offices, such as disciplinary
counsel, seem to take a large part of the total bar budget.  But
such is the price we pay to try to truly be professionals and be
able to ask the public to see us as such.  When I see how some

lawyers regularly dress in the office, I sometimes really won-
der where the profession is going.  

– Craig Martinson, Billings

I appreciated reading about the good that the Lawyers
Assistance Programhas done in the lives of many lawyers.
Much like pastors, physicians and other mental health profes-
sionals, attorneys and "Counselors at Law" have nowhere to
turn when they have questions or problems of their own.  

Shortly after I started practicing law, I "hung my shingle" in
Billings. It wasn't too long and a local attorney had a stroke.  I
was able to assist his family in taking over several of his
clients and "farming out" other clients.  I have done this twice
now in the 10 years that I have been in the practice of law.  I
believe this is an important responsibility of sole practitioners:
helping other attorneys.  The LAP appears to be a resource to
assist us in meeting that responsibility.

Therefore, I do not object to an additional $75 fee.
However, I suggest that the younger attorneys get a break for
five years after they first start practicing law.  

– Jason L. Harkins, Billings

Not that $50 is going to break the budgets of all inactives,
but it does feel like a push toward the door.  A lot of us dream
about coming back, and we pay our inactive fee accordingly.
We get nothing for it but a retention of hope.  Some of us are
not getting rich through payment of other bar dues, especially
in the legal services field.  Is it so hard to find a pro rata
approach?

On a different tack, how about letting all of us 65 or over
who have been inactive for at least the previous year take sen-
ior status (now reserved for septuagenarians)?   No dues
increase there, right?

– Ed Dobson, Navajo Nation Legal Services

I knew this was coming.  The last bar dues increase was
defeated when presented to the members, so you went to the
Montana Supreme Court, which (except for Justice Rice) let
you get away with it.  I suppose we should be grateful this
time that you’re sparing us the empty gesture of asking us,
your constituency.  You’d get the same result, and you know it.
So of course you’re going to go ask the judiciary for approval.
Not one of them has to pay dues, although all of them can hold
office only as members of the bar.  That benefit was an
inducement, speaking euphemistically, to keep the judges quiet
when the unified bar went through years ago, but it’s time to
end it.  At $410 a judge, and there are about 50 judges, that’s
about $20,000.  The judges should have to pay just like the
rest of us.  But you don’t have the nerve to try it.

You guys remind me of nothing so much as sixth-grade bul-
lies stealing lunch money from the fourth-graders, backed up
by eighth-grade thugs to intimidate the recalcitrant.  When I

SSTTAATTEE BBAARR  NNEEWWSS
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checked this morning, I was told there are 251 attorneys
employed by the state (not counting those employed by the
counties and cities).  Some, such as those who work for the
attorney general and those subject to certain collective bar-
gaining agreements, have their dues paid for them.  But that
will be the case only until there’s enough of a squeeze for
money to shift the burden back.  Whoever pays your dues, you
are stealing money either from state agencies or from individ-
ual attorneys – and from the clients of both –-and there’s not
one essential service you provide us.  

Why don’t you go to the Legislature for your funds?
Because you know you wouldn’t get it.  

– Jim Wheelis, Helena

When this increase is passed, Montana dues will be $410 a
year. I am licensed in both Ohio and Illinois.  I pay $285 year-
ly in Illinois and $250 bi-annually in Ohio. Therefore, my
Montane dues will exceed what I pay in the other two states
combined. I am also not required to be a member of the bar
associations of those two states. I have chosen to be, however.
I can also tell you that I receive far more for my money from
the ISBA and OSBA than I get from the State Bar of Montana.
Do I harbor any illusion of the State Bar of Montana becoming
a voluntary association? That question begs for an obvious
answer.

If I wasn’t preparing to retire to Montana within the next
three to five years and hopefully continuing my practice there,
in Legal Aid or poverty law, I would seriously consider going
inactive or maybe even resigning from the Bar. But I really
think that would give satisfaction to the Bar leadership who
really could not care less about what members like myself
think.

– William C. Henry, New Berlin, Ill.

While I recognize the need of the State Bar of Montana for
additional funds, I also recognize that there comes a point at
which attorneys are asked to support the “one more organiza-
tion” too many financially. Lawyers are asked to donate their
time to indigent persons in need of legal assistance as well as
to financially support the State Bar of Montana. While both
are worthwhile efforts, neither “pays the rent”.

As we continue in our practices it becomes harder and hard-
er for attorneys to justify the additional expenditures. Incomes
become “fixed” and those of us who serve pro publico as
employees of the state see them “fixed” at a rate substantially
below “the market.”

I am also licensed in Illinois and am a member of the Illinois
State Bar Association, a voluntary membership bar. While both

August 26

State Bar election ballots must be returned by this date to

Bar offices.

August 28

State Bar Road Show, 1-4:30 p.m., Great Falls, Quality Inn

Ponderosa, 220 Central Ave.

August 29

State Bar Road Show, 8:30 a.m.-noon, Livingston,

Yellowstone Motor Inn, West Park St.

September 5

State Bar election ballots counted.

September 15

Board of Bar Examiners meeting, 10 a.m., State Bar

offices, Helena

September 17

State Bar Executive Committee meeting, 11 a.m., Copper

King Hotel, Butte

State Bar Board of Trustees meeting, 1:30 PM, Butte 

Resolutions Committee meeting, 4 p.m., Copper King

Hotel, Butte

September 18

State Bar Rookie Camp, 8 a.m., Copper King Hotel, Butte

Montana Justice Foundation meeting, 1:30 p.m., Copper

King Hotel, Butte

New Lawyers Section meeting, 9 p.m., Copper King Hotel,

Butte

September 18-19

State Bar Annual Meeting, Copper King Hotel, Butte

September 19

Paralegal Section dinner, 5:30  p.m., Butte

September 25

Content and advertising deadline for October edition of

Montana Lawyer magazine.

September 26

Construction Law CLE, Holiday Inn, Bozeman

October 3

State Bar Executive Committee meeting, 10 a.m., State Bar

offices, Helena 

October 16-17

Annual Bankruptcy CLE, Wingate Inn, Billings

SSTTAATTEE BBAARR  CCAALLEENNDDAARR
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August 20 Missoula – Holiday Inn Express

Montana’s Wrongful Discharge Act 3.0 CLE credits.

Presented by the state Personnel Division, (406) 444-3985

August 21 Helena – Colonial Hotel

Practicing Legal Ethics in the Electronic Law Office 5.0 CLE

credits, including 5.0 Ethics credits.  Presented by HalfMoon

LLC, (715) 835-5900

August 21 Missoula – Missoula Courthouse

The Law, the Guardian, and the Role of School Personnel 1.0

CLE credit. Presented by the 4th Judicial District Court, (406)

258-4742

August 28 Great Falls – Quality Inn Ponderosa,  1-4:30 p.m.

State Bar Road Show 3.50 CLE credits, including 3.50 Ethics

credits.  No charge. Presented by the State Bar and its

Professionalism Committee.  No pre-registration needed

August 29 Livingston – Yellowstone Motor Inn, 8:30 a.m.-noon

State Bar Road Show 3.50 CLE credits, including 3.50 Ethics

credits.  No charge.  Presented by the State Bar and its

Professionalism Committee.  No pre-registration needed

September 10 via satellite

International Tax Practice for General Practitioners 2.0 CLE

credits. Presented by Edward Jones Company, (314) 515-5848 

September 10 Missoula – Holiday Inn Parkside

Montana Special Education Law 5.0 CLE credits. Presented

by the National Business Institute, (800) 930-6182

September 13 Missoula – UM Law School

UM Football CLE: Effective & Time-Saving Legal Research
2.0 CLE credits.  Presented by Library Director Fritz Snyder

and Prof. Stacey Gordon. See ad on Page 31 or visit

www.umt.edu/law

September 16 Missoula – Grant Creek Inn

Land Use Law 6.0 CLE credits.  Presented by the National

Business Institute, (800) 930-6182

September 18 Miles City – Holiday Inn Express

Preventing Harassment 3.0 CLE credits.   Presented by the

state Personnel Division, (406) 444-3985

September 18 Butte – Copper King Hotel

State Bar Rookie Camp 4.0 free CLE credits (for new

lawyers). See details on Page 15.

September 18-19 Butte – Copper King Hotel

State Bar Annual Meeting CLEs See Details on Page 11-12

and registration www.montanabar.org

September 20 Missoula – UM Law School

UM Football CLE: A Primer on Copyright Law 2.0 CLE credits.

Presented by Prof. Scott Burnham. See ad on Page 31 or visit

www.umt.edu/law

September 22-24 Missoula – UM Law School
Federal Lands Agenda for the 21st Century 11.50 CLE credits.
Presented by the Public Land & Resources Law Review, (406) 243-
6568

September 24 Helena – Metcalf Building, Capitol Complex

Documenting Disciplinary Action 3.0 CLE credits. Presented

by the state Personnel Division, (406) 444-3985

September 24 via satellite

Hot Topics: New Texas Franchise Tax 2.0 CLE credits.

Presented by Edward Jones Company, (314) 515-5848

September 25 Billings

Family Violence Conference 2.0 CLE credits.  Presented by

the Billings Area Family Violence Task Force, (406) 252-3680

September 25 Helena – Metcalf Building, Capitol Complex

Ethical Issues in Public Service 6.50 CLE credits, including

6.50 Ethics credits. Presented by the state Personnel Division,

(406) 444-3985

September 26 Bozeman – Holiday Inn

4th Annual Construction Law Institute 6.75 CLE credits.

Presented by the State Bar CLE Institute and the Bar’s

Construction Law Section, (406) 447-2206

September 26 Helena – Hampton Inn

RIM at the Counsel Table 6.0 CLE credits. Presented by the

Big Sky Chapter of ARMA, (406) 455-8451

September 26 Missoula – Grant Creek Inn

Settling Uninsured and Underinsured Motorist Claims 6.0

CLE credits, including 1.0 Ethics credit.  Presented by the

National Business Institute, (800) 930-6182 

Other web & phone CLEs for Montana credit are:

� MTLA's SeminarWeb Live! Seminars at www.sem-
inarweblive.com/mt/index.cfm?showfullpage=1&even
t=show AppPage&pg=semwebCatalog&panel
=browseLive

� Lorman Education Services' teleconferences at
www.lorman.com/teleconferences/

Upcoming CLE seminars for Montana lawyers

PAGE 20                                           THE MONTANA LAWYER AUGUST 2008



September 27 Missoula – UM Law School

UM Football CLE: Employment Law Developments 2.0 CLE

credits.  Presented by Prof. William Corbett. See ad on Page

31 or visit www.umt.edu/law

October 9 Helena – Colonial Hotel

Montana Water Law  10.25 CLE credits, including 1.0 Ethics

credit.  Presented by The Seminar Group, (206) 463-4400

October 16-17 Billings – Wingate Inn

Annual Bankruptcy CLE Presented by the State Bar and its

Bankruptcy Section. Details to be mailed to Bar members.

October 17 Missoula – DoubleTree Hotel

New Lawyers CLE Presented by the State Bar and its New

Lawyers Section.  Details to be mailed to Bar members

October 18

UM Football CLE:  Developments Affecting the Criminal Law
Practitioner 2.0 CLE credits.  Presented by Prof. Andrew

King-Ries. See ad on Page 31 or visit www.umt.edu/law

October 21 Billings – Holiday Inn Grand

Montana Human Resource Conference 8.25 CLE credits.

(406) 444-3982 

October 28 Billings – Western Clocktower Inn

Probate Practice: The Essential Basics  6.50 CLE credits,

including 1.0 Ethics credit. Presented by the National Business

Institute, (800) 930-6182

October 29 Billings – Crown Plaza Hotel

Insurance Coverage Litigation 6.0 CLE credits, including 1.0

Ethics credit.  Presented by the National Business Institute,

(800) 930-6182

November 1 Missoula – UM Law School

Annual Tax Institute Presented by the UM Law School.

Details to be mailed to Bar members and posted at

www.umt.edu/law

November 1 Cozumel, Mexico

CLE & Sea: General Practice 15.0 CLE credits, including 5.0

Ethics credits.  Presented by CLE & Sea and the State Bar of

Montana, (406) 677-6789 

November 15 Missoula – UM Law School

UM Football CLE: What Family-Law Practitioners Need to
Know About the Indian Child Welfare Act 2.0 CLE credits.

Presented by Prof. Maylinn Smith. See ad on Page 31 or visit

www.umt.edu/law

November 22 Missoula – UM Law School

UM Football CLE: Developments in Insurance Law 2.0 CLE

credits.  Presented by Prof. Greg Munro. See ad on Page 31 or

visit www.umt.edu/law

AUGUST 2008                                   THE MONTANA LAWYER PAGE 21



State Bar of Montana Bookstore
These Montana legal manuals and videos are for sale or rent via this mail-order catalog.  Other
Montana Bar-produced video seminars, are available for download to your computer on the Online
CLE catalog at www.montanabar.org.

LEGAL PUBLICATIONS

Montana Probate Forms
2006, 288 pages

Book plus CD $150

Civil Jury Instructions
(MPI – MT Pattern Instructions)

1999 w/2003 Update, 400 pages

Book plus CD $200

Criminal Jury Instructions
1999 w/2003 Update, 400 pages

Book plus CD $105

Handbook for Guardians &

Conservators
2005, 60 pages incl. 5 forms

Book plus CD $150

2008 Lawyers’ Deskbook & Directory
Available now

Book $35

MT Family Law Form Book
2005, 93 pages incl. 26 forms

Book and CD $150

Public Discipline Under MT Rules

of Professional Conduct
2006, 115 pages annotated

Book $35

Public Information Flyers
tri-fold brochures, $10/bundle of 100

Client Bill of Rights 

Dispute Resolution

Divorce in Montana 

How Lawyers Set Their Fees

Purchasing Your Home

Renting a House or Apartment

Small Claims Court

After an Auto Accident

When You Need a Lawyer

Wills & Probate

Statute of Limitations Manual
1998, 95 pages w/2001 Update

Book $25 

Step-parent Adoption Forms
2003, 5 forms

Book $20

U.S. & Montana Constitutions
Pocket-sized booklet

$4 each

University of Montana Law Review

Subscribe at www.umt.edu/mlr

Public Lands Law Review

Subscribe at www.umt.edu/publicland

MONTANA CD/DVD
SEMINAR RENTALS

Send 2 checks – one for $75 rental fee, one

for $25 security deposit

NEW! Consumer Law Series Phone
CLEs – Parts I, II, & III
3.0 CLE credits
3-CD set

Surviving Credit Card Debt
5.0 CLE credits

2 DVDs, print materials included

2007 Criminal Law Update 
Speaker: Prof. Andrew King-Reis

2.0 CLE credits

DVD, prints materials included

2007 Wrongful Discharge CLE
Speaker: UM Prof. William Corbett

2.0 CLE credits

DVD, print materials included

2007 Copyright Law CLE
Speaker: UM Prof. Scott Burnham

2.0 CLE credits

DVD, print materials included

2007 Best of State CLE

5 CD set features 5 topics:
- Workers’ Comp in a Nutshell
- Small Firm & Solo Practice
- Engagement & Disengagement Letters
- Community Property in Another State: Effect

on MT Dissolution
-  Adult Felony Sentencing

1.0 CLE credit each topic

5 CDs, print materials included

2007 Landlord-Tenant CLE
3.0 CLE credits
3-CD set, audio only
Print materials included

2007 Montana Ethics CLE, Butte
5.0 CLE credits, inc. 5.0 Ethics credits

Set of 4 DVDs, print materials included

TO ORDER
To pay by check, please fill out the mail-in form below:

Send the item(s) circled above to:

Name ______________________________ Mailing Address _______________________________

Street Address _____________________________________City, State, Zip___________________

Amount Enclosed $________________________

Mail order & check to: State Bar of Montana, PO Box 577, Helena MT 59624    

To pay by credit card, please see the online Bookstore at www.montanabar.org
(Payment must accompany all orders)



State Bar of Montana members get 20% discount off all ABA publications.
Go to www.ababooks.org and enter the code PAB7EMTB when ordering.

2007 Landlord-Tenant CLE
3.0 CLE credits
3-CD set, audio only
Print materials included

2007 Montana Ethics CLE, Butte
5.0 CLE credits, inc. 5.0 Ethics credits

Set of 4 DVDs, print materials included

2006 State & Federal Court Decisions
Affecting Criminal Law 
2.0 CLE credits

DVD, print materials included

2005 Chapter 13 Bankruptcy CLE
5.0 CLE credits

Set of 4 DVDs, print materials included

2005 Information Technology CLE
1.50 CLE credits

DVD, no print materials available

MONTANA DVD SEMINARS
FOR FREE 

DVDs, $25 deposit required

2007 Inheriting Indian Land confer-
ence
2 DVD set

2007 MT Leadership Summit on the
Protection of Children
2-DVD set,

2.75 CLE credits

2006 Early Childhood Development
‘Implications for Court’
1.5 CLE credits

2006 Streamlining Treatment & Legal
Requirements
1.5 CLE credits

2006 Building a Case for Permanence
2.75 CLE credits

2005 Substantive & Procedural
Dependency Law

1.5 CLE credits

2005 Adolescent Brain Development
1.0 CLE credit

2004 Guardian Ad Litem’s Role in
Abuse & Neglect Proceedings
2.50 CLE credits

CLE MATERIALS
on CD or via e-mail, $35

CLE materials from 2008

2008 Consumer Law 3-Part Series`2008
CLE & SKI
Effective Mediation Techniques; 2007 Supreme
Court Update; Montana Stream Access; Managing
the Complex Real Estate Case; Structured
Settlements

Primer on New Court Rules
Including Federal, Appellate, Workers’
Compensation, Water Court and Local Rules 

Leap Into Litigation
All Law, On All Matters; Who Wants to be Stress
Free?; Subpoenas: 3rd Party, State; Federal &
HIPPA; Settlements & Mediation; Legal Interviewing
& Investigation

Oil & Gas
Elm Coulee Field; Right to Access & Surface
Damages; Leasing from a Lessor’s Perspective;
BLM’s Leasing Program; Lawyer-Created Title
Problems; Natural Gas Power Plant Development;
Joint Ventures & Audits

Water Rights for the General
Practitioner
Water Rights Fundamentals & Jurisdiction; Water
Court Perspectives; Supply, Demand & the Future of
Water Rights Claims; Ditch Easements; Realty
Transfer Certificates; Ownership Updates Under HB
39

CLE materials from 2007

Attorney/Paralegal Practice Tips
Investigating and Discovery; Electronic Filing; Fed
Rules on Discovery And E-filing; Human Rights
Bureau Overview

Bench-Bar CLE
Dealing with Pro Se; Appellate Procedure Rule
Changes; Security Approach; Technology; Local Fed
Ct Rules; Voir Dire; Opening & Closing Statements

Best of State
Opening an Office; Engagement/Disengagement
Ltrs; Community Property In Another State; Worker’s
Comp; Adult Felony Criminal Sentencing

CLE & Ski
Environ. Concerns for Developers;
Engagement/Disengmt. Ltrs; Supreme Ct. Update;
Impaired Practitioners; Pro Bono Obligations;
Solo/Small Firm Tips

Construction Contracting
Limiting Losses; Delivery Methods; Sustainability;
Supreme Court update; Representing the Owner;
Design Professional Contracts

Copyright Law Update
Prof. Scott Burnham – Mini CLE

Criminal Law Update
Prof Andrew King-Ries – Mini CLE

Dispute Resolution
Education Mediation; Mandatory Appellate
Mediation; Substantive Arbitrability; Ethics; The
Judicial Review; The Art of Negotiation

Ethics
Reviewing the Basics; A Business View; Conflicts of
Interest; Common Pitfalls; Flat Fees; Impaired
Practitioners; Engagement Letters

Landlord-Tenant Disputes
Author: Klaus Sitte, director of Montana Legal
Services

Oil & Gas Update
Elm Coulee-Horizontal Bakken in Richland Co.;
Deducting Expenses from Royalties;  Lessor’s
Perspective; Title Problems; Lease Forms; Company
Perspective; Access Right & Surface Damages

Pre and Post-Trial Tips
Taking & Defending Depos; Recovering Atty’s Fees;
Declaratory J’ments; Impaired Practitioners;
Electronics Expectations-Judge’s View

Solo/Small Practice 
Opening an office; Leaving a Firm-Ethical
Considerations; Going from Large Firm to Small/Solo
Practice; Hiring & Firing; Ethical Considerations
when Client Lies in Court and Reporting Other
Attorney’s Misconduct; View from Bench: Courtroom
Decorum & Pitfalls

Stream Access
History; Fish, W’life & Parks Interest; Bitterroot Rvr.
Protect. Assn & Recreationists Perspective; Land
Owners’ Interest

Wrongful Discharge Update
Prof. William Corbett – Mini CLE

To request CLE materials
from 2006 or earlier,

contact Gino Dunfee at 447-2206
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COURTS

Court clarifies preference on notices of appeal
The Montana Supreme Court, in the case Dale Reesor v.
Montana State Fund (Case DA 08-0314) issued the following
order “for the enlightenment of the members of the Bar”on
July 16:

Dale Reesor, by counsel, has filed a Notice of Appeal from
the Workers’ Compensation Court’s (WCC) order adopting the
findings and conclusions of the special master on the Common
Fund issues. In his Notice of Appeal, Reesor’s counsel certi-
fied that the appeal was from an order “certified as final under
ARM 24.5.348(2).” Counsel then appended the certification
order to his Notice of Appeal. It is apparent that Reesor’s
counsel adapted the Form 1 Notice of Appeal to reflect that the
certification was not made under M. R. Civ. P 54(b) (Rule
54(b)), but rather under the administrative rule. While such
modification of the Notice of Appeal form is not problematic,
we issue this Order to clarify for the parties, as well as for the
Bar in general, the ramifications of certifications made under
Rule 54(b), as opposed to those made under the administrative
rules.

M. R. App. P. 4(4)(b) (Rule 4(4Xb)) provides that if an
appeal is taken after certification by the district court under
Rule 54(b), a notice of appeal shall so state, and a copy of the
certification order shall be attached to the notice. Upon the fil-
ing of such notice, the Clerk of this Court is directed to imme-
diately forward to this Court the certification order, so as to

allow the Court to determine whether it complies with Rule
54(b) and M. R. App. P. 6(6). The Rule further provides that
the appeal shall not proceed further until this court enters an
order allowing the appeal to proceed.

As we indicated in Satterlee v. Lumberman’s Mut. Cos. Co.,
2007 MT 325, 340 Mont. 176, 178 P.3d 689, appeals from the
WCC may be certified to this Court under either Rule 54(b) or
A.R.M. 24.5.348(2), depending upon the particular circum-
stances of the case. We cautioned in Satterlee that it would be
beneficial for the WCC to designate under which rule an
appeal is being certified. Satterlee, ¶ 18. The WCC in this case
properly noted that the certification was pursuant to adminis-
trative rule. However, our concern is that the appellant, having
appended a copy of the certification order to his notice of
appeal, may be awaiting a Rule 4(4)(b) order from this Court
directing that his appeal may go forward.

We therefore wish to make it clear for counsel and the
members of the Bar that, in those WCC cases in which an
appeal is certified as final for purposes of appeal under ARM
24.5.348(2), Rule 4(4)(b) shall have no applicability. However,
in those WCC cases and all district court cases in which a cer-
tification is entered by the court pursuant to Rule 54(b), the
provisions of Rule 4(4)(b) shall apply. Therefore,

IT IS HEREBY ORDERED that Reesor’s appeal shall go
forward as routinely contemplated under the Montana Rules of
Appellate Procedure.

The Trustees of the State Bar of
Montana petitioned the Montana
Supreme Court on Aug. 1 to amend the
2005 Rules for Admission to the Bar of
Montana on Pro Hac Vice for the singu-
lar purpose of raising the fee on pro hac
vice attorney applicants.

The current pro hac vice application
fee paid to the State Bar is $100. Pro hac
vice applicants also pay an annual fee to
the Office of Discipline Counsel (ODC)
of $125, pursuant to a Nov. 8, 2006,
Supreme Court Order (No. AF 06-0247).
The total amount paid by applicants is
$225 for the first year, after which the
State Bar assesses on behalf of ODC
$125 annually until the case is complet-
ed. The average number of applicants

has been approximately 150 per year
since the pro hac process was instituted
in 1999. 

The State Bar is requesting the Court
increase the pro hac vice fee paid to the
Bar to $200 per application as a single
payment OR change the $100 fee to an
annual payment until the case is closed.
In addition, the State Bar is requesting
that pro hac vice applicants also be
assessed the $20 fee for the Lawyers’
Fund for Client Protection, either as part
of the single payment or annual payment
system. This translates into either a $120
increase in current assessments paid at
the time of appearance by applicants or,
in the alternative, imposition of an annu-
al increase of $120 for those pro hac

vice applicants whose admission lasts
more than one year.

Pro hac vice fees in other states range
from $100 to $510. Some are annual
fees, others are one-time fees. Montana’s
adjacent states charge the following fees:
North Dakota applicants pay the state’s
regular license fee of $380 once, South
Dakota and Idaho applicants pay a one
time fee of $200 and Wyoming appli-
cants pay a one time fee of $300. 

An increase in the pro hac vice fee
will support the activities of the Bar with
pro hac vice admittees assuming respon-
sibility for an appropriate share of the
administrative costs.

The Bar has asked the Court to pro-
vide a comment period.

Bar petitions justices for increase
in pro hac vice application fee



Disbarred Billings attorney Pierre
“Pete” Bacheller was sentenced on Aug.
5 to  30 months in federal prison for
stealing about a quarter of a million dol-
lars from clients, including money from
the trust fund of a girl injured in a ranch
accident, the Billings Gazette reported.

Senior U.S. District Judge John
Coughenour of Seattle said during the
sentencing that to give Bacheller proba-
tion would be "one lawyer taking care of
another lawyer," the Gazette said.

Judge Coughenour also ordered resti-
tution of $258,873 plus $82,741 interest
on money Bacheller was entrusted with
investing on behalf of the girl. Bacheller
faced a guideline range of 27 months to
33 months, the Gazette said.

Bacheller’s defense attorney Mike
Moses had sought probation, saying
Bacheller had lost everything and need-
ed hope for the future. "This man is wor-
thy of a second chance," he said.

Special Assistant U.S. Attorney
Robert Ellis, of Spokane, said two years
in prison was appropriate. Bacheller's

theft of more than $250,000 from nine
clients "isn't exactly chump change." he
said.

Coughenour and Ellis handled the
case because Bacheller knows the
Montana judges and prosecutors, the
Gazette reported. Also, his ex-wife is the
court reporter for Chief U.S. District
Judge Richard Cebull.

“The half-hour hearing capped a spec-
tacular and humiliating fall for the long-
time Billings lawyer,” the Gazette article
said. “ Bacheller hid his thefts and finan-
cial problems from everyone, including
his family.” 

More than 30 friends and family
attended the hearing to support
Bacheller, the Gazette said.  The judge
also received about 40 letters of support
from friends and neighbors, most of
whom said they were shocked to learn of
Bacheller's problems. Many praised his
work as a member of the Red Lodge
Mountain Resort ski patrol staff and
described him as a devoted husband and
father and a kind, generous man.

Bacheller pleaded
guilty in March to
one count of mail
fraud and two counts
of wire fraud for
stealing from clients.
Most of the money
went to the operation
of his law practice,
payments on his per-

sonal credit card and pension account,
and payments to another client, the
Gazette said.

Bacheller cooperated with an investi-
gation and an audit by the State Bar of
Montana and its Lawyer's Fund for
Client Protection. Bacheller's assistance
led to a more complete accounting of the
victims and their losses, which totaled
$258,873, including $143,897 in the
injured girl’s case, the prosecutor said.

Bacheller also stole about $43,000
that was owed to a client, Indiana
University, the Gazette reported.

Bacheller told the judge that he took
responsibility and wanted to do his best
"to make it right." Since his world
crashed around him, Bacheller said, he
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DISCIPLINE

Bacheller given 30-month sentence

The following oral arguments have been scheduled before the Montana Supreme
Court:

September 2008
� Case DA 07-0400 – STATE OF MONTANA, Plaintiff and Appellee, v. RYAN M.

HILL, Defendant and Appellant.

Oral argument is set for Wednesday, Sept. 17, at 9:30 a.m. in the courtroom of the

Montana Supreme Court, Helena.

� Case DA 07-0170 – ROBERT JACOBSEN, Plaintiff, Appellee, and Cross-

Appellant, v. ALLSTATE INSURANCE COMPANY, Defendant and Appellant.

Oral argument is set for Wednesday, Sept. 24, at 9:30 a.m. in the courtroom of the

Montana Supreme Court, Helena.

� Case DA 07-0353 – REBECCA E. MATTSON, et al., Plaintiffs and Appellants, v.

MONTANA POWER COMPANY, a Montana Corporation, et al., Defendants and

Cross-Appellants.

Oral argument is set for Wednesday, Sept. 24, at 1:30 p.m. in the courtroom of the

Montana Supreme Court, Helena.

ORAL ARGUMENTS Court appointments
The following have been appointed by
the Montana Supreme Court to serve on
the Court’s commissions:

� Commission on Practice: Great
Falls attorney Jean Faure was elected by
members of Bar Area C to a four-year
term.

� District Court Council: Court
reporter Glenda Travitz and Yellowstone
County Commissioner Jim Reno were
named to three-year terms. District
Judges Katherine Curtis and John
McKeon were reappointed to new terms.

� Gender Fairness Commission:

Court Clerk Jennifer Brandon of
Bozeman and Billings attorney William
D’Alton were appointed to 3-year terms.

COURTS
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has tried to rebuild a life that is "accept-
able in civil society." He has been work-
ing as a welder.

After the hearing, Beth Erin Spizziri,
24, who was injured in a near-fatal ranch
accident at age 12, and for whom
Bacheller had been appointed guardian
and conservator, told the Gazette that
she appreciated Bacheller's apology.
Ms. Spizziri, of Shawmut, is now a doc-
toral student in Biomedical Science at
Colorado State University.

Judge Coughenour allowed Bacheller
to surrender when he is assigned to a
prison and recommended he be sent to
the federal prison in Sheridan, Ore.

Lewistown lawyer censured
over lawsuit fee dispute

Lewistown attorney Torger Oass has
been ordered for public censure by the
Montana Supreme Court over his han-
dling of the distribution of funds
received in payment of a judgement.

After a Texas couple were involved in
a 2001 motorcycle in Montana, a
Louisiana law firm asked for Mr. Oass’s
help in taking their lawsuit to trial in
Montana.  After the couple won an

$870,000 jury award, Mr. Oass distrib-
uted one-third to the Louisiana firm
under a contigency fee agreement, but
subtracted $14,000 for litigation costs
from the Texas couple’s share.  “Mr.
Oass paid himself what he perceived
was the uncontested portion of the of the
owed him pursuant to the communica-
tions between [himself and the Louisiana
firm], and the litigation costs. . .,” the
Supreme Court order said. “This reduc-
tion was in conflict with the written con-
tingency-fee agreement between the
Louisiana firm and the Texas couple,”
the Court said, adding that Oass dealt
over the fees directly with the Texas
couple while bypassing the Louisiana
firm.

The Montana Commission on Practice
argued that Oass had no written fee
agreements with either the Louisiana
firm or the Texas couple, only oral
agreements, which is in itself a violation
of Rules of Conduct, although the
Commission did not charge him with a
violation, only using the rule as an
“aggravating factor.”  Although the fee
dispute was settled and the Louisiana
firm paid the $14,000 back to the  Texas
couple, the Montana Supreme Court

found that Oass had made statements
about the fee arrangements that were
“not credible” – based on testimony
from the other parties –and agreed that
he violated Rules 8.1 (knowlingly mak-
ing false statements) and 8.4(d) (interfer-
ing with the administration of justice).

Mr. Oass  was ordered to appear
before the Supreme Court in Helena on
Sept. 16 for public censure.  

Court upholds its earlier
decision to suspend Engel

The Montana Supreme Court has
rejected an appeal by Great Falls attor-
ney Joseph Engel III who said a rules-
violation complaint left the Court’s juris-
diction when the Commission on
Practice recommended that the Court
dismiss a complaint against him.

The Court ruled that the recommenda-
tion does not end the Court’s authority to
dispose of a case as it sees fit, and
upheld its earlier decision to give Engel
a 60-day suspension and public censure.

Mr. Engel had been charged by the
Office of Disciplinary Counsel of violat-
ing rules on fees, safekeeping of proper-
ty and trust accounts.



By Amy Sings In The Timber
Director, Montana Justice
Foundation

T
he Montana Justice
Foundation (MJF) recently
wrapped up another successful

fiscal year.  In FY08, the MJF surpassed
its previous record for Interest on
Lawyers Trust Account (IOLTA) rev-
enue, receiving just over $800,000.  This
enabled the MJF to increase its grant to
Montana Legal Services Association
(MLSA) by $173,000, and to increase
our overall competitive grants program
by nearly one third over last year.  

Our financial success has also
allowed us to strengthen our law school
student Loan Repayment Assistance
Program (LRAP), which aids legal serv-
ice organizations in the recruitment and
retention of quality lawyers to service in
the legal aid sector.

Of course, with these successes come
increased challenges.  The first of these
challenges is the need to continue to
work with Montana financial institutions
to strengthen and grow the Montana
IOLTA program.

HISTORICALLY, BANKS have
viewed IOLTA accounts as something of
a nuisance and in many cases have been
reluctant to pay comparable rates on
these often-substantial deposit accounts.
As interest rates have risen over the
years, IOLTA rates have failed to keep

up with the pace.  And, perhaps most
disconcerting, when interests rates fall –
IOLTA rates take a nose-dive.

Which brings us to where we are
now.  With each recent cut of the federal
funds rate, IOLTA programs nationwide
have also come under the knife.
Montana is no exception.  

Over the last three IOLTA quarters,
revenue to the MJF has consistently
declined by nearly 25 percent per quar-
ter.  In more tangible terms, every six
months legal aid programs for the poor
lose close to $100,000 in funding.  This
is a frightening prospect when you con-
sider that federal funding for civil legal
aid has remained stagnant and state
funding is almost non-existent.

IN ORDER TO ENSURE a robust
and diversified funding base adequate to
sustain our steady commitment to access
to justice, members of the Montana legal
community must take an active role in
supporting the Montana Justice
Foundation.

It is, of course, the MJF’s challenge
and responsibility to build awareness of
the importance of legal aid and equal
access to justice, to advocate at the
national, state, and local government
levels for adequate funding and support-

ive policies – and to encourage
lawyers and legal profession-
als to donate money to the
cause.

To meet this responsibility,
the MJF actively seeks the

leadership and support of local attorneys
to inform their peers of our work and
encourage their support of the MJF and
the access to justice cause.  Additionally,
we are working hard to create more
opportunities for the legal community to
provide its support every day.

These opportunities include speaking
engagements to educate lawyers about
using their influence and resources to
advance the cause, working with other
stakeholders to promote pro bono work
in law firms and among individual attor-
neys, and hosting local community
events to raise money for legal aid pro-
grams.     

IT IS MY PERSONAL belief that
together we can find a way for every
Montana lawyer who is interested in fur-
thering the access to justice cause to do
so.  An ambitious goal for certain, but
one that we are committed to fulfilling.

TO LEARN MORE about ways that you

can support legal aid and access to jus-

tice in Montana, please visit ww.mtjus-
tice.org.
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Success & challenge
for the Montana

Justice Foundation

Montana’s Lawyers Helping Lawyers Hotline

1-888-385-9119
Call if you or a judge or attorney you know needs help

with stress and depression issues or drug or alcohol addiction

ACCESS TO JUSTICE
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trust account and may be withdrawn
when due unless the right of the lawyer
or law firm to receive it is disputed by
the client.  MRPC 1.15 (a) and (c). 

In the Matter of Joseph Engel, III,
2007 MT 172, ¶¶ 40-41, the Montana
Supreme Court held that:

Rule 1.18, MRPC, when read in its
entirety, affords a lawyer a certain
amount of discretion in determining
whether a client’s funds must be
placed in an IOLTA account or a
client trust fund.  Thus, Engel might
have faced a legitimate choice
between whether to deposit the
retainers in an IOLTA account or a
client trust account.  The rule does
not give the lawyer the option, how-
ever, of placing the client’s funds in
the lawyer’s operating account.  In
fact, Rule 1.15, MRPC, forbids the
commingling of such funds.  The
rule requires a lawyer to hold his
client’s property in connection with

representation separate from the
lawyer’s own property.

Engel deposited the $20,000 and
$50,000 retainers into his operating
account rather than depositing the
funds in an IOLTA account or a
client trust account. This act violates
Rules 1.15 and 1.18, MRPC.  We
cannot accept, and the rules do not
condone, Engel’s explanation that he
soon would earn the funds, and
thereby justify his decision to place
the client funds in his operating
account.

The Rules and the Engel case do not,
however, clearly prohibit a lawyer and
client from agreeing that advance pay-
ments are property of the lawyer that
need not be initially deposited in a
client’s trust account.  Such fees, if they
are reasonable under MRPC 1.5(a) (tak-
ing into account the lawyer’s disclosure
duties discussed below), must remain
subject to (1) the continuing requirement
that fees be reasonable under MRPC
1.5(a), and (2) the lawyer’s obligation to
refund unearned fees upon termination
of the representation under MRPC
1.16(d). 

As noted above, it is the lawyer’s duty
to ensure that the agreement between the
lawyer and client states any fee terms
diverging from a reasonable client’s
expectation.  See In re Schwartz, 686
P.2d 1236, 1243 (Ariz. 1984)) (because a
fee agreement between lawyer and client
is not an ordinary business contract,
“[t]he profession has both an obligation
of public service and duties to clients
which transcend ordinary business rela-
tionships and prohibit the lawyer from
taking advantage of the client”).  The
reasonable client’s expectation is that
advance payments belong to the client
until they are earned by the lawyer and
will be initially deposited in trust and
withdrawn by the lawyer as they are
earned.  If an agreement diverges from
this expectation, therefore, the lawyer
must disclose those fee terms fully and
in a manner that can be reasonably
understood by the client.  See MRPC
1.5(b). 

In determining the appropriate disclo-
sure to the client, lawyers must also
keep in mind their legal and ethical duty
to communicate with clients accurately

and honestly, a principle that applies
with full force in the context of lawyer
client fee arrangements. Labels such as
“earned upon receipt” or “nonrefund-
able,” by themselves, are far more likely
to mislead clients than to render such
arrangements reasonable or the commu-
nications about them honest or accurate.
This is because advance payments of
fees are not “earned” until the lawyer
performs the service or otherwise con-
fers a benefit on the client, and the
requirement to refund unearned fees
upon termination of the representation
under RPC 1.16(d) applies even if the
fees are labeled “nonrefundable.”  

In short, the ethical propriety of a fee
arrangement depends on the substance of
the transaction and its accompanying
disclosure, not on the label used to
describe it. 

The disclosure required when advance
payments are treated as the lawyer’s
property upon receipt depends on all the
circumstances, including the nature of
the fee arrangement, the client’s sophis-
tication and experience in dealing with
fee issues, and the history of the rela-
tionship between the lawyer and the
client.  At a minimum, and unless cir-
cumstances dictate otherwise, the client
should be informed of the following
matters, preferably in writing: 

� The specific services that will be
provided in exchange for the advance
fee payment; 

� That the lawyer will treat the
advance payment as the lawyer’s
property upon receipt; 

� That the advance payment
arrangement has no effect on the
client’s right to terminate the lawyer
client relationship; and 

� That the lawyer will have an eth-
ical obligation to refund advance
payments to the extent they become
unreasonable. 

Differing arrangements will require
differing disclosures. 

The term “fixed fee” is used to desig-
nate a sum certain charged by a lawyer
to complete a specific legal task.  A
fixed fee is an advanced legal fee.
Unless the lawyer and client agree other-

ETHICS OPINION, from Page 8



wise, a fixed fee remains the property of
the client until it is actually earned and
must be deposited in the attorney’s trust
account.  If the client ends the represen-
tation, even if such termination is with-
out cause and constitutes a breach of the
contract, the client is entitled to a refund
of that portion of the fee that has not
been earned by the lawyer at the time of
the termination. 

A written fixed fee agreement should
clearly inform the client: 1) what portion
of the retainer is considered to be fixed;
2) that earning the fixed fee is condi-
tioned on the absence of default by the
lawyer; and 3) what circumstances may
entitle the client to a disgorgement of all
or part of the “fixed” amount.  Since the
fixed fee may be agreed to be earned
upon payment, it should be deposited
into the attorney’s general operating
account rather than in his trust account.
The unearned portion must go into the
trust account.  However, the attorney
may be required to return a portion of
the fixed fee if the fee is clearly exces-
sive under Rule 1.5; e.g., as a result of
changed circumstances, failure to per-
form the requested services, failure to
convey any benefit to the client, or the
lawyer suffered no lost employment
from the engagement.

The Montana Supreme Court has not
addressed whether an attorney may
under any circumstances have a “nonre-
fundable” fee.  Other states have
addressed this issue and reached varying
conclusions.

For example, In Re Sather, 3 P.3d 403
(Colo. 2000) involved an attorney who
collected $20,000 as a “non refundable”
advanced fee for a civil case and then
failed to place the funds into his trust
account.  The Court held that because
Mr. Sather treated the advance fee as his
own property before earning the fee, his
conduct violated Colo. RPC 1.15(a).
However, he was not disciplined for this
violation.  The Court also found that Mr.
Sather’s labeling the $20,000 fee as “non
refundable,” even though he knew the
fee was subject to refund under certain
circumstances, violated Colo. RPC
8.4(c).  After being discharged by his
client, Mr. Sather failed to return the
unearned portion of the $20,000 fee
promptly, thereby violating Colo. RPC
1.16(d).  

In Bain v. Weiffenbach, 590 So. 2d
544 (Fla. App. 1991), another court
came to a different conclusion.  In that
case, a client filed suit to recover a por-
tion of a $10,000 “nonrefundable”
retainer paid to his attorney for represen-
tation in a criminal case.  Relying heavi-
ly on Ethics Opinion 76 27 of the
Florida State Bar, the Court analyzed the
entire fee on whether it was reasonable,
accepting that non refundable retainers
are not per se prohibited.  The Florida
Court of Appeals posed the question as
follows: 

If a substantial ‘nonrefundable
retainer’ which is in part a prepaid
fee is paid to an attorney and, before
the attorney performs any service
under the contract, the client dies, or
fires the attorney, or the services
called for by the contract are no
longer needed for some other reason,
would the attorney be guilty of
charging a clearly excessive fee
under DR 2 106(A) if he refused to
refund any of the ‘nonrefundable
retainer’?

The Court went on to analyze the
question and concluded that such a fee
was neither automatically prohibited nor
automatically permitted. 

Such a lawyer might, but would not
necessarily be, guilty of charging an
excessive fee . . . We interpret the
question as referring to a payment by
a client to a lawyer of a sum of
money designated as ‘nonrefundable
retainer,’ part of which is intended to
compensate the lawyer for being
available but not for specific servic-
es, and part of which is intended as a
present payment for legal services to
be performed in the future.  If the
lawyer performs no legal services,
obtains no benefits for the client and
has not lost other employment oppor-
tunities as a result of agreeing to rep-
resent the client, we believe he might
well be guilty of charging an exces-
sive fee if he refused to refund part
of it . . .  On the other hand, a lawyer
of towering reputation, just by agree-
ing to represent a client, may cause a
threatened lawsuit to vanish and
thereby obtain a substantial benefit

for the client and be entitled to keep
the entire amount paid to him, partic-
ularly if he had lost or declined other
employment in order to represent
that particular client . . . We do not
believe that, by designating a retainer
as ‘nonrefundable,’ a lawyer auto-
matically insulates himself from a
claim that the fee is excessive.
Whether the fee is excessive is gov-
erned by DR 2 106 rather than use of
the description ‘nonrefundable
retainer.’

Other courts and ethics opinions have
split on the issue. AFLAC, Inc. v.
Williams, 1994 Ga. LEXIS 466 (Ga.
1994); County of Campbell v. Howard,
133 Va. 19 (1922) (quantum meruit
recovery); In the Matter of Edward M.
Cooperman, 83 N.Y.2d 465, 633 N.E.2d
1069, 611 N.Y.S.2d 465 (N.Y. 1994) (A
non refundable fee compromises the
client’s unqualified right to terminate the
attorney client relationship); Heinzman
v. Fine, Fine, Legum& Fine, 217 Va. 958
(1977) (Contracts for legal services are
not construed as are other commercial
contracts); Mullins v. Richlands National
Bank, 241 Va. 447 (1991) (reasonable-
ness factors); Tazwell Oil Co. v. United
Virginia Bank, 243 Va. 94 (1992) (rea-
sonableness factors); Wong v. Kennedy,
1994 U.S. Dist. LEXIS 6875 (E.D.N.Y.
1994) (Using the term “retainer” to
describe what is, in reality, an advanced
legal fee does not change the true nature
of the fee, nor does it allow the fee to be
considered non refundable); Wood v.
Carwile, 231 Va. 320 (1986) (quantum
meruit recovery); Jacobson v. Sassower,
483 N.Y.S.2d 711 (N.Y. App. Div., 1st
Dept. 1985) (Whether a non refundable
retainer has a “chilling effect” on a
client’s right to discharge the attorney
depends on a “full exploration of all the
facts and circumstances of a particular
case, including the intent of the parties
and whether the fee demanded is out of
proportion to the value of the attorney's
services”); In re Cook, 526 N.E.2d 703
(Ind. 1988) (review of reasonableness
and whether any portion is nonrefund-
able); Jennings v. Backmeyer, 569
N.E.2d 689 (Ind. App. 1991) (same);
Smith v. Binder, 477 N.E.2d 606 (Mass.
App. 1985) (same); Brandes v.
Zingmond, 573 N.Y.S.2d 579 (Sup. Ct.
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Pro Bono for the Time-Challenged
Q: Do you want to become involved with pro bono, but don't have much time and don't want a long-

term commitment?

A: If you volunteer with the Montana Legal Services Association Self-Help Law Unit (SHLU), you'll

provide a service that at the most will only take a few hours to complete. You won't be asked to take
on a case or commit to long-term services.

Q: How does it work?

A: You will review the pro se documents of someone who is being helped by the SHLU.  The SHLU

helps people with pro se representation in a variety of family, housing and consumer law matters. You
will review pro se client documents for completion and obvious mistakes. Then, you will go over the
documents with the client on the telephone. You will make sure that the person understands the doc-
uments and will let him/her know of any problems that you see, and make the needed edits. That's it.

Q: What types of documents would you be potentially reviewing?

A: The SHLU helps people with many different kinds of cases. We help people with name changes,

uncontested petitions for dissolution and/or parenting plans, simple answers, motions, and more. We
will only ask you to review and edit the kinds of documents that you feel comfortable reviewing. Also,
our SHLU attorneys and paralegals will provide you with the support you need to complete the
process.

Q: Can any attorney in the State of Montana do this type of pro bono service?

A: Absolutely. You can live anywhere in Montana and provide this service. We will

assist you to communicate with clients using different types of methods, including
telephone, email, fax, online meetings, and videoconferencing.

Q: Are there any issues with malpractice insurance?

A: Not for you.  The malpractice insurance carried by Montana Legal Services Association will cover

you for any pro bono service you provide for the SHLU.

Q: Are you interested?

A: If so, please contact:

Chuck Munson, Equal Justice Works/AmeriCorps Attorney
Montana Legal Services Association

406/442-9830 x 32; cmunson@mtlsa.org



N.Y. 1991) (same); Alabama Ethics Op.
93 21 (1993) (lawyer may not character-
ize fee as nonrefundable); Iowa Ethics
Op. 95 32 (1996) (lawyer may not use
retainer agreement that provides for non-
refundable minimum fee that must be
paid once “substantial work” is done for
client); In re Kendall, 804 N.E.2d 1152,
20 Law. Man. Prof. Conduct 174 (Ind.
2004) (lawyer may not declare advance
fee payments to be “nonrefundable”); In
re Dawson, 8 P.3d 856, 16 Law. Man.
Prof. Conduct 546 (N.M. 2000) (nonre-
fundable unearned fees are not reason-
able as required by rules). 

Nonrefundable fees are not forbidden
by the RESTATEMENT, but comment 9
to Section 38(3) (c) indicates that lump
sum fee payments are presumed to be a
deposit against future services and not
an “engagement retainer.”  The
Reporter’s Note to Section 38 indicates
that nonrefundable retainer arrangements
have been rejected by a number of
courts and commentators, and cautions
that nonrefundable retainers may violate
ethics rules that call for lawyers to return
all unearned fees. 

Even the authorities that do not whol-
ly disapprove of nonrefundable retainers
are careful to point out that the facts of
any particular representation may render
such a fee unreasonable or excessive,
warranting much caution in their use.
Opinions generally approving limited
use of nonrefundable fees include
Arizona Ethics Op. 99 02 (1999);
Maryland Ethics Op. 87 9; Michigan
Informal Ethics Op. RI l0 (1989);
Nevada Ethics Op. 15 (1993);
Pennsylvania Ethics Op. 93 201 (1994);
Texas Ethics Op. 431 (1986); and
Wisconsin Formal Ethics Op. E 93 4

(1993).  See also Stalls v. Pounders,
2005 Tenn. App. LEXIS 42, 21 Law.
Man. Prof. Conduct 53 (Tenn. Ct. App.
2005) (nonrefundable fee agreement
enforceable if client fully understood
contract, attorney and client had same
understanding, and terms are “just and
reasonable.”) 

Based upon the above ethics princi-
ples, and for the following reasons, the
Committee discourages the use of
descriptive labels such as “nonrefund-
able” or “earned upon receipt” for
advance payment arrangements:

1.  A non refundable fee may com-
promise the client’s unqualified right
to terminate the attorney client rela-
tionship under MRPC 1.16(a).  See,
e.g., In the Matter of Edward M.
Cooperman, supra.   The client’s
absolute right to discharge a lawyer
retained would be of little value if
the client must risk paying for servic-
es not rendered.  Such a situation
could force the client to continue the
services of an attorney in whose
integrity, judgment or capacity the
client had lost confidence.

2.  If the client discharges the lawyer
prior to the fee being earned, the
retention of a nonrefundable fee
would violate the attorney’s responsi-
bility to refund to a client any
advanced fee that had not been
earned under MRPC 1.16(d).

3.  A fee that is not earned is per se
an unreasonable fee.  Thus the reten-
tion of an unearned non refundable
fee would result in the lawyer col-
lecting an unreasonable fee in viola-

tion of MRPC 1.5(a).

If such terms are used, the language
should be qualified and explained to
ensure that clients are not misled about
the lawyer’s potential refund obligations
under the ethics rules.  For all advance
payment arrangements where funds are
treated as belonging to the lawyer, the
touchstone is whether the disclosure is
reasonable from the standpoint of the
particular client under the particular cir-
cumstances. 

Finally, it bears emphasizing that
these disclosure principles apply to all
advance payment and so called “special
retainer” arrangements, including any
form of lump sum, flat, or prepaid fee,
as well as “minimum fees” and “advance
fee deposits,” regardless of their form or
label.  Because a fee is an engagement
retainer only if the lawyer is to be addi-
tionally compensated for actual work
performed, the disclosure principles in
this section also apply to payments
denominated as a general retainer (i.e., a
payment for the lawyer’s availability)
that will be applied, in whole or in part,
to the billing for services to be rendered. 

CONCLUSION:

Montana Rule of Professional
Conduct (MRPC 2004) Rule 1.5 permits
a lawyer to charge a fixed or flat fee,
provided that the agreement meets other
obligations of professional conduct,
including full disclosure to the client,
reasonableness of fees, refund obliga-
tions, and depositing funds.

THIS OPINION IS ADVISORY

ONLY
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of them have registration fees and dues substantially higher
than those of Montana, both the Supreme Court and the ISBA
have recognized the burden of registration fees and dues on
“senior counselors” [over age 75].
� An attorney who has reached the age of 75 shall be
excused from the further payment of registration fees.
Ill. Sup. Ct. R 756(3)
� The ISBA places attorneys over 75 on “Privileged
Member” status and no longer requires payment of dues.

While I do not advocate the same for Montana, the Illinois
Supreme Court also recognizes the burden of registration fees

on public employees. “No registration fee is required of any
attorney during the period he or she may be serving in the
office of ... judicial law clerk, administrative assistant, secre-
tary or assistant secretary to [a] justice, judge, associate judge
or magistrate ....” Ill. Sup. Ct. R 756(4).

I know that this is a selfish request only made on behalf of
those of us who have “been around” for a substantial period of
time. However, I strongly urge the Supreme Court of Montana
if it considers any increase in annual dues or fees that at least
the increase(s) be waived as to “senior counselors.”

– Arthur M. Gorov, Helena

I oppose the dues increase.
– Ted Hess-Homeier, Missoula      �
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Billings attorney Solomon Neuhardt has moved to new offices
located at 2602 1st Ave. North, Suite 319, in downtown
Billings.  His mailing address is P.O. Box 2275. His other con-
tact information remains the same: phone (406) 294-9550; fax
(406) 656-3044; web site www.neuhardtlaw.com; e-mail
solomon@neuhardtlaw.com. He continues to focus on personal
injury and criminal defense. 

The Billings law firm of Moulton
Bellingham announced that Michele L.
Braukmann (formerly Michele L. Jensen)
has become shareholder in firm. Ms.
Braukmann received her bachelor of arts
degree, with high honors, from the
University of Montana in 1998. She
received her juris doctorate, magna cum
laude, from the law school at the University
of Notre Dame in 2001.  Ms. Braukmann
began her legal career as a summer law clerk at Moulton
Bellingham and since receiving her law degree has been prac-
ticing in the areas of civil litigation, insurance defense,
employment law, medical malpractice defense, and commer-
cial law since 2001.  She is a member of the Yellowstone
County Bar Association. She is licensed to practice in both
Montana state and federal courts. Ms. Braukmann can be
reached at (406) 248-7731, or Michele.Braukmann@moulton-
bellingham.com.

Kasting, Kauffman & Mersen of Bozeman announced that
Margaret M. Reader and Brenda T. Coppede have joined the
law firm as an associate attorneys. Ms. Reader received her

bachelor’s degree from University of Wisconsin-Whitewater
and her law degree from the John Marshall Law School in
Chicago. She will assist the firm in its general practice with
emphasis in business, litigation, construction and real estate
law. Ms. Coppede received her bachelor’s degree from North
Carolina State University and her law degree from Dickinson
School of Law at Penn State University. She will assist the
firm in its general practice with emphasis in family law.

The P. Mars Scott law firm of Missoula said that two new
associates have joined the firm:
� Ronald A. Thuesen has a bachelor of science degree

from Rocky Mountain College and a JD from the University
of Montana School of Law in 2002. He  will concentrate in
general practice with an emphasis on family law.                       
� Kerry N. Newcomer is a 1980 graduate of the UM School

of Law and has substantial family-law litigation experience.
Mr. Newcomer has also served as a mediator, settlement mas-
ter and appellate mediator.  He is an advanced practitioner
(Family Section) member of the Association for Conflict
Resolution, and a full member with family designation of the
Montana Mediation Association.

Kaplan Law Firm of Columbia Falls announced the associa-
tion of Stephanie M. Breck.  Ms. Breck obtained her law
degree from Willamette University College
of Law in Salem, Ore., in 1999.  After
graduating from law school, she worked in
the labor and employment section of
Miller Nash in Portland, Ore. Utilizing her
employment law background, Ms. Breck
put the practice of law on hold for several
years to work as a human-resources pro-
fessional for Hollywood Entertainment
Corporation and Target Corporation.  Upon
moving to the Flathead Valley in June 2005 with her husband
and fellow attorney Justin Breck, Ms. Breck continued to
develop her employment law and human resources expertise at
the Lakeside Law Office, where she represented both employ-
ers and employees.  Now at the Kaplan Law Firm, Ms. Breck’s
practice will focus on advising employers and business owners
on a variety of matters, including employment law and human
resources issues, business formation, business contracts, and
general litigation.  

Michael F. Kleese has retired as state manager and state legal
counsel for First American Title Insurance Company in
Montana.  Mr. Kleese received his bachelor of science degree
in 1970 and juris doctorate in 1973 from Indiana University.
At the university he was a member of the Indiana Law Review.
After years of public and private practice, in both Indiana and
Montana, Mr. Kleese became manager for the First American
Title office in Hamilton, from 1980 until 1988, and also the
First American Title office in Missoula, from 1988 until 1993.

NEWS ABOUT MEMBERS
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DEATHS

Neil Haight, former 
director of MLSA

Neil Haight, 78, former executive

director of the Montana Legal Services

Association, died in Helena in early

August.

Mr. Haight was born in Lewistown

and grew up near Winifred on the

ranch his parents and uncles home-

steaded.
He served in the Army during World War II, earning a

Purple Heart while stationed in Japan. Following his dis-
charge, he attended the University of Montana Law School. In
1952, he married Betty Randles and obtained his law degree.
“A strong sense of duty to both society and the poor led him to
serve those least able to access the legal system,” his obituary
said, and he spent the bulk of his career with Montana Legal
Services.

He provided legal expertise, advocacy and life-skills train-
ing for clients, and acted as mentor for young lawyers.  As
director of MLSA, he maintained a focus on the needs of
clients in the face of repeated budget cuts.

In 1997, he was awarded the William J. Jameson Award, the
State Bar of Montana’s recognition of distinguished legal serv-
ice exemplifying the essence of professionalism. Letters of
support for the award mentioned his integrity, honesty, love for
the judicial system, and respect for clients, the courts, and his
adversaries within the courts. 

“Even after his retirement, Neil was the face of MLSA,”
wrote current MLSA Executive Director Klaus Sitte in an e-
mail to Bar members.  “Through his leadership, MLSA sur-
vived numerous attacks during his more than 30 years at its
helm.  Through his effort, he left a firm foundation upon
which we have built and strengthened MLSA.”

Mr. Haight’s dry wit, sly humor and willingness to examine
life from many angles resulted in many lively conversations.
He loved to ski, boat and had a penchant for invention that
resulted in one-of-a-kind vehicles. Mr. Haight loved to sing
and played piano, as well as trumpet and saxophone.

Mr. Haight is survived by his wife and a daughter.

Don Torgenrud,  St. Ignatius attorney
Don Torgenrud, an attorney in St. Ignatius, died at his home

from cancer on July 21 at age 65.
He was born in Waukon, Iowa. At Great Falls, Mont., High

School, Mr. Torgenrud was a state debate champion. He took
first place in the Montana Voice of Democracy contest and
went to the national finals in original oratory. While still in
high school, he began reading the great philosophers on his
own and his interest in equity and justice was a constant theme
in his life. 

After three years in the Marine Corps and a degree in phi-
losophy from the University of California, San Diego, he
worked as a carpenter and building contractor for 10 years. 

At age 39, Mr. Torgenrud went back to school, earning a
law degree from the University of Montana and opening a law
office, first in Missoula and later in St. Ignatius. In 2006 he
was honored with a distinguished service award from the State
Bar for 22 years as a charter member of the Ethics Committee. 

Everyone who knew Mr. Torgenrud was impressed by his
brilliant mind and prodigious memory, his obituary said. He
could quote passages from books he had read 50 years before.
He also had a wonderful sense of humor and could be counted
on to entertain friends with his well-told stories. 

Mr. Torgenrud and his wife Heather were happy working in
his law practice, driving their Norwegian fjord horses on their
farm north of Missoula, cross-country skiing, or reading books
in the Norwegian language they loved.

Mr. Torgenrud survived by his wife, his mother, and a son. 

John T. Vance, former Montana lawyer,
chair of Indian Claims Commission

John Thomas Vance III, 86, former chair of the U.S. Indian
Claims Commission who once practiced law in Missoula and
Helena, died Jan. 15 at Emerson House in Portland, Ore. 

Mr. Vance was born in Lexington, Ky., and grew up in
Chevy Chase, Md. He graduated from Christchurch School in
Virginia before heading out to the Circle W Ranch, outside of

Thereafter, he assumed underwriting, legal and fiscal responsi-
bilities for First American Title Insurance Company.  Over the
years, Mr. Kleese presented numerous seminars to realtors,
land surveyors, and attorneys across the state on Title
Insurance, 1031 Tax Deferred Exchanges, and other related
matters. He is a member of the State Milk Control Board, hav-
ing served under four governors. He has chaired the education-
al and legislative committees for the Montana Land Title
Association, which awarded him the honor of “Executive of
the Year” for 2002. Mr. Kleese is also a member of the
American College of Real Estate Lawyers. On a personal note,
Mr. Kleese “wishes to extend his appreciation and gratitude to

Bar members throughout the state for their business, profes-
sional courtesy, and fellowship over the past 35 years.”

John E. Smith Law Offices of Missoula announced the forma-
tion of Smith & Stephens, a law firm for defense in criminal
cases in all courts throughout Montana.  The members of the
firm are John E. Smith and Colin M. Stephens, with a staff of
Collette Grina and Carol Smith.  The office is located at 315
W. Pine St. in Downtown Missoula.  Phone (406) 721-0300.
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Missoula. He attended the University of Montana, graduating
after an interruption to serve in the U.S. Army during World
War II as a forward observer in the Pacific. 

Mr. Vance graduated from George Washington University
Law School, returning to practice law in Missoula and Helena
with C. W. “Bill” Leaphart. He married Camilla Fox
McCormick of Missoula, and they had four daughters. 

Mr. Vance served as the Missoula Public Safety commis-
sioner, counsel to the Montana Trade Commission and city
attorney for Helena. Attaining the rank of colonel with the
Civil Air Patrol, he served as the Rocky Mountain regional
commander, flying numerous rescue missions in the northern
Rockies and hosting groups of international Civil Air Patrol
cadets from Peru, Turkey, and Portugal. 

In 1968, President Lyndon Johnson appointed Mr. Vance
chair of the Indian Claims Commission; under President Nixon
he was removed as chairman and continued to serve as a com-
missioner until it ceased to exist in 1978. His personal papers
were donated to the University of Tulsa, Okla. 

Mr. Vance was a noted expert representing native peoples
in areas of tribal sovereignty, water rights and federal rela-
tions. His professional career included teaching law at the
University of Toledo Law School in Ohio and at the University
of Bridgeport Law School in Connecticut. While serving on
the legal staff for the U.S. Senate Select Committee on Indian
Affairs, he was instrumental in drafting the landmark Native
American Graves Protection and Repatriation Act. He retired
from the committee in 1993, and joined the Semmes Law
Office in Georgetown. 

In 2001, the University Of Tulsa College of Law invited

him to Tulsa as a resident scholar.  He returned to Montana in
2004, and then to Portland. His struggle to articulate his untir-
ing efforts on behalf of Native people was ravaged by
Alzheimer’s.  In 2001 Mr. Vance wrote, “I hope we can all fol-
low the trail that leads us once again to the land and the
water.” 

Other deaths

� Conrad Yerger Jr., 83, a long-time court reporter in
Bozeman, died on June 16.

� Frances May Brown, 83, who was the legal secretary for
her husband Bob Brown’s law practice in Stevensville from
1950 to 2005, died June 22 in Stevensville.

� Corrine Christopher, 72, mother of Polson District Judge
Kim Christopher, died on July 18 in Polson.

� Margaret “Torch” Monical, 88, who received an award
from the Park and Sweetgrass County Bar Association for her
many years of service in the Park County Courthouse, includ-
ing 28 years as Park County clerk and recorder, died July 18.

� Marie Bailey Honzel, 88, mother of Helena District Judge
Tom Honzel, died on July 30 in Missoula where she lived.

� Margie Dunbar, 78, wife of the late U.S. attorney for
Montana Pete Dunbar, died July 31 in Great Falls.
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CLASSIFIEDS
CLASSIFIEDS POLICY: There is a
minimum charge of $35 for all ads,
even for State Bar of Montana mem-
bers. All ads over 50 words are
charged at 70 cents per word.

Send classified ads to The Montana
Lawyer magazine, P.O. Box 577,
Helena MT 59624; or fax to (406) 442-
7763; or e-mail to cwood@montan-
abar.org. Please include billing
address.  There is no separate July
issue. The deadline for the August
issue is July 25. Call (406) 447-2200
for more information.
_____________________________

ATTORNEY POSITIONS

DEPUTY COUNTY ATTORNEY:  The
Beaverhead County Attorney’s Office is
hiring a full-time deputy county attor-
ney.  Position is open until filled, with
an anticipated start date of Oct. 1, 2008.
Applicants must be licensed to practice
law in Montana, or have sat for the July
2008 Bar Exam.  Recent graduates are
encouraged to apply.  Salary is approxi-
mately $40,000 per year.  Submit a let-
ter of introduction, resume, three refer-
ences, and at applicant’s option an unof-
ficial transcript; to the Dillon Job
Service, 730 N. Montana, CL #4,
Dillon, MT 59725.  Contact the Job
Service at (406) 683-4259 for further
information.  

DEPUTY COUNTY ATTORNEY: The
Cascade County Attorney's Office is
hiring a full-time, permanent deputy
county attorney.  Applicant must be
licensed to practice law in Montana.
Experience in criminal law and trial
experience is preferred.  Salary $44,969
to $59,459 per year, depending on expe-
rience.  Position is open until filled.
Submit a letter of introduction, resume,
County job application and writing sam-
ple to:  Cascade County Human
Resources, 325 Second Ave. N., Room
108, Great Falls MT 59401.  County
application form can be obtained at this
address or at www.co.cascade.mt.us. 

DEPUTY COUNTY ATTORNEY:  The
Lincoln County Attorney's Office is

hiring a full-time, permanent deputy
county attorney.  Applicant must be
licensed to practice law in Montana.
Experience in criminal law and trial
experience is preferred, including expe-
rience as a legal intern, and familiarity
with computerized legal research and
word processing.  Salary – $40,000-
$48,000 per year – depending on expe-
rience, plus excellent benefits.  Position
is available Oct. 1, 2008, and is open
until filled. Submit a letter of interest,
Public Sector Job Application, and two
letters of recommendation to:  Kootenai
Job Service, 417 Mineral Ave., Suite 4,
Libby MT 59923.  (406) 293-6282.

TAX / BUSINESS ATTORNEY:  

Garlington, Lohn & Robinson PLLP, a
30-attorney firm in Missoula, seeks
tax/business attorney with at least five
years experience, preferably with LLM
degree in tax. Send resume, cover letter
and references to Douglas Maves, Firm
Administrator, P.O. Box 7909, Missoula
MT 59807-7909. www.garlington.com

TRUST OFFICER / WEALTH MAN-

AGER: U.S. Bank is looking for a
trust officer/wealth manager in
Missoula who will solicit, develop,
manage, and retain client relationships
in our Personal Trust Department.  This
individual will manage trust relation-
ships, ensuring client objectives are met
and are consistent with governing docu-
ments, fiduciary administration princi-
ples and legal standards. Candidates
must have a bachelor's degree and at
two years-plus equivalent experience.
Law degree not required but beneficial.
Excellent personal trust relationship
management, lending, and new business
development/sales skills.  Please com-
plete an application at
www.usbank.com/careers.  

ASSISTANT GENERAL COUNSEL:  

Billings Clinic, a progressive, integrated
health care system located in Billings is
nationally recognized for excellence
including Magnet status. Within our
employee-driven culture, you will be a

valued member of our team working
together to provide excellent patient
care.  We are seeking an experienced
assistant general counsel to join our
legal team.  The successful candidate
will have 2-4 years of legal experience,
specializing in health care law.  This is
a unique opportunity to be involved in a
dynamic in-house legal department with
a high level of responsibility.  We offer
competitive salaries, generous benefit
packages including medical, dental,
vision, 403(b), pension, and PTO; relo-
cation assistance available.  For more
information please contact Wendy
Dailey at wdailey@billingsclinic.org

CHIEF DEPUTY COUNTY ATTOR-

NEY: The Hill County Attorney's
Office is hiring a full-time chief deputy
county attorney. The chief deputy will
primarily handle civil issues with some
criminal prosecution.  Applicant must
be licensed to practice law in Montana.
Three years of experience in civil law,
criminal law and trial experience is pre-
ferred. Salary $50,000 to $61,000 per
year, depending on experience. Position
is open until filled. Submit a letter of
introduction, resume, transcript and
writing sample to: Hill County
Attorney’s Office, 315 4th Street, Havre
MT 59501.  A complete job description
can be obtained by contacting person-
nel@co.hill.mt.us or (406) 265-5481,
ext. 239.

ATTORNEY: McKennett Stenehjem 
Forsberg & Hermanson PC, of
Williston, North Dakota, is seeking an
attorney interested in civil litigation or
estate planning, tax, probate, and elder
law. Newly licensed attorney or lateral
hire welcome. Letter of application and
resume may be sent to Valeska
Hermanson, PO Box 1366, Williston
ND 58802-1366.

ATTORNEY:  Cederberg Law Offices PC
is seeking qualified candidates for an

associate attorney position.  Candidates
must have strong academic credentials
and be admitted to practice law in
Montana.  Preference will be given to
those with 1-3 years of business law
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experience.  Practice emphasizes busi-
ness law, real estate, estate planning and
banking law.  Please submit a letter of
interest,  resume, and transcript by mail
to PO Box 8234, Missoula MT 59807
or e-mail to bcory@cederberg-law.com.

ASSOCIATE: Brown Law Firm PC of 
Billings is seeking an associate with 1-3
years litigation experience.  Please send
a letter of application, resume, writing
sample, law school transcript and refer-
ences to Cindy Jam, Office Manager,
Brown Law Firm PC, PO Drawer 849,
Billings, MT 59103-0849.  All applica-
tions will be confidential. www.brown-
firm.com

ASSOCIATE:  Great Falls firm seeks full-
time associate attorney interested in
civil litigation practice.  Prior experi-
ence preferred.  All applications will be
kept confidential.  Please submit cover
letter, resume, writing sample and tran-
script to Stephanie Hollar at Smith,
Walsh, Clarke & Gregoire PLLP, PO
Box 2227, Great Falls MT 59403.

PUBLIC DEFENDER ATTORNEY:  

Office of the State Public Defender.
$40,000 to $50,000 plus state benefits.
Locations may include Missoula,
Kalispell, Helena, Billings, Butte, Great
Falls, Bozeman and other rural areas.
Perform Public Defender work for indi-
gent clients. Contact Barb Kain, Human
Resource Officer, bkain@mt.gov for
further information and application
requirements.

ATTORNEY POSITIONS
SOUGHT

LAWYER AVAILABLE:  Montana 
lawyer available for projects as an inde-
pendent contractor:  Memos, research,
motions, briefs, jury instructions, plead-
ings, contract clauses, demand letters,
discovery, trial preparation, etc.  Fees
are negotiable.  mark@markfrisbie.com
or (406) 924.6945.

TRIAL LAWYER RELOCATING: Ohio
attorney with eight years trial  and
appellate experience (civil and criminal)
relocating to Missoula late summer or
early fall. Must sit for Montana Bar
Exam in February. Looking for position
at law firm as clerk or intern, followed
by position as an attorney.  Open to new
areas of Law.  Contact Laura Perkovic,

(419) 706-1645 or
laperkovic@yahoo.com 

YALE QUALITY research and brief writ
ing.  Yale Law alumni and research
scholar, award winning legal writer, for-
mer state supreme court clerk, and
experienced Montana lawyer available
on contract basis for legal research,
writing, editing, and trial and appellate
practice assistance.  Author of several
winning briefs to the Montana Supreme
Court and victorious on multiple trial
motions and briefs in complex litigation
and criminal cases.  Ivy League quali-
ty… without Ivy League expense.  Visit
http://stewartrhodeslaw.com; e-mail
stewart.rhodes@aya.yale.edu or call
(406) 249-6461.

BUSY PRACTICE? I can help. Former 
MSC law clerk and UM Law honors
graduate with 5-plus years legal experi-
ence available for all types of contract
work, including legal/factual research,
brief writing, court/depo appearances,
pre/post trial jury investigations, and
document review. For more informa-
tion, visit http://www.meguirelaw.com;
e-mail robin@meguirelaw.com; or call
(406) 442-8317.

LEGAL ASSISTANTS
& OTHER PROFESSIONALS

AMERICORPS LEGAL FELLOW:
The Montana Legal Services
Association has an opening in its
Helena office for an AmeriCorps
Legal Fellow for its Self-help Law
Project. The AmeriCorps Legal
Fellow will work with law students
and pro bono attorneys to create self-
help forms and resources, and conduct
outreach and self-help clinics in vari-
ous substantive areas of law including
housing, consumer and family law.
Requires travel within Montana.  The
position starts September 2008. Salary
depends on experience.  Mail, fax or
e-mail a letter of interest, resume,
three references and a writing sample
to: Montana Legal Services
Association, 616 Helena Ave., Suite
100, Helena MT 59601. Fax: (406)
442-9817; e-mail hiring@mtlsa.org.  

PARALEGAL: Brown Law Firm PC
of Billings seeks an experienced para-
legal to work with two litigation attor-

neys on defense of medical negli-
gence cases.  Start date will be
approximately November, 2008.
Competitive salary, health insurance,
and 401k provided.  Please e-mail a
letter of interest and a resume to
lspeare@brownfirm.com.
Applications will remain confidential
upon request. No phone calls, please.  

LEGAL SECRETARY: Reynolds Motl 
& Sherwood PLLP seeks a full-time
legal secretary.  The position will
begin in August 2008.  Send a cover
letter, resume, and list of references to
Reynolds Motl & Sherwood PLLP,
401 N. Last Chance Gulch, Helena
MT 59601. 

LEGAL RESEARCH
& PARALEGAL SERVICES

PROCESS SERVER: Ace in the Hole 
Process Service for all your service
needs in and around Gallatin County.
We are licensed and bonded.  We are
accurate and efficient and in most cases
can serve documents the same day that
we receive the information.  Boxes in
Gallatin County justice and district
courts. Please call 556-8100 for more
information.  

CONSULTANTS & EXPERTS
NATURAL RESOURCES EXPERT:

Co-counsel and/or associate counsel.
35 years federal and state litigation in
seven western states.  Top academic
credentials. Water, oil & gas, environ-
mental, tribal.  Dan Israel, (303) 246-
9027; adamatronics@comcast.net.

WATER RIGHTS LITIGATION

SUPPORT:   Surface & groundwater
evaluations, expert witness testimony,
modeling and permitting. Geomatrix
Consultants. Contact:  Cam Stringer PG,
(406) 542-0129 (Missoula Office); or
Larry Brown, Hydrologist, (406) 442-
0860 (Helena Office).
www.geomatrix.com  

FORENSIC ARCHITECT – EXPERT

WITNESS: On-site investigation, doc-
ument review, written reports, expert
testimony for matters involving con-
struction failures, water infiltration,
construction disputes, and personal
injuries occurring in the built envirom-
nent. Recognized as expert in various
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courts in New York, New Jersey and
Pennsylvania. Forensic/expert services
are based on over 30 years as a princi-
pal in a general architectural practice
involving almost every byuilding type.
The services offered also include litiga-
tion support, review of issues, standards
of care and code review. Testimony can
include demonstrations, models and
graphics, as required. For case review
call Ira Berliner, A.I.A.  (406) 690-
0036.  Located in Billings.

CERTIFIED LEGAL NURSE CON-

SULTANT: Professional, affordable
assistance with medical lawsuits.
Certified Legal Nurse Consultant,
Registered Nurse, 20-plus years’ experi-
ence.  Specialties:  screen cases for
merit, assess causation/damages, inter-
pret medical records, facilitate commu-
nication.  Accept cases involving health,
illness, injury, worker’s compensation,
general negligence, defendant or plain-
tiff.  Marni Allen, RN,CLNC.  (406)
690-4314; www.medicallegalprofession-
al.com.

INTERPRETING & TRANSLA-

TIONS SERVICE: English into
Spanish or Spanish into English. Over
15 years of experience. Simultaneous,
consecutive, interpreting and transla-
tions of documents, in the legal and
medical fields, workers’ comp or any
miscellaneous documents. References
upon request.   Call: (406) 370-6049 or
(406) 777-2802. See web site:
www.spanishinterpretingservice.com.

FORENSIC DOCUMENT EXAMIN-

ER: Trained by the U.S. Secret Service
and U.S. Postal Inspection Crime Lab.
Retired from the Eugene, Ore., P.D.
Qualified in state and federal courts.
Certified by the American Board of
forensic Document Examiners. Full-
service laboratory for handwriting, ink
and paper comparisons. Contact Jim
Green, Eugene, Ore.;  (888) 485-0832.
Web site at www.documentexa-
miner.info. 

INSURANCE CONSULTANT / 

EXPERT WITNESS - BAD FAITH:

20 years multi-line claims experience,
including Montana claims. JD & CPCU
credentials. (425) 776-7386,
www.expertwitness.com/huss.

COMPUTER FORENSICS & DATA

RECOVERY: Retrieval and examina-
tion of computer and electronically
stored evidence by certified computer
examiner. Expert testimony on findings.
Practice limited to civil and administra-
tive dmatters. No charge for preliminary
review. Contact Jimmy Weg, CFCE,
Weg Computer Forensics LLC, 512 S.
Roberts, Helena MT 59601. (406) 449-
0565 (evenings); jimmyweg@ya-
hoo.com.  Web site at www.wegcomput-
erforensics.com.

MEDIATION
DAVID W. WOODGERD: Montana 

Dispute Resolution PLLC.  Attorney
with 30 years legal experience in
Montana conducting mediations. Good
listener and problem solver.  Fee: $100
per hour; reduced rates for travel in
Montana.  113 Log Cabin Lane,
Stevensville MT 59870.
mtdispute@gmail.com. (406) 370-8582.

SARAH H. SEILER, LCSW,  LAC:

Specializing in family dispute resolu-
tion, child-centered divorce mediation,
guardian ad litem representation and
custody investigations. Contact
Resolution Consultants Inc., PO Box
604, Townsend MT 59644; (406) 980-
1615 or 266-5475; sseiler@wildblue.net

J. MICHAEL YOUNG:  Experienced 
mediator specializing in personal injury,
construction claims, and commercial lit-
igation for 35 years.  Mediation facili-
ties available at our Great Falls office.
Willing to travel statewide upon reason-
able notice.  Contact at (406) 761-4800
or P.O. Box 3169, Great Falls MT
59403, or michael.young@ablawmt.com

STEVEN J. SHAPIRO: Mediator for 
individuals and organizations in con-
flict.  Trial court and appellate court
mediations. Attorney with 28 years
experience in general practice of law.
Public and private sector experience.
Will travel.  Steven J. Shapiro PC, 9
Friendship Lane, Suite 100, Montana
City MT 59634.  Phone (406) 449-
1200.  E-mail StevenShapiro@mon-
tanacitylaw.com.

MICHAEL H. KEEDY: As a former dis-
trict court judge, I bring 12 years valu-
able experience to bear in settling your
case. In addition, I have over 30 years’

experience in a variety of other legal
pursuits. Conference rooms are avail-
able at our Kalispell offices. Please call
me at (406) 752-7122 or 888-865-8144.

 INVESTIGATORS
INVESTIGATIONS & IMMIGRATION 

CONSULTING: 34 years investigative
experience with the U.S. Immigration
Service, INTERPOL, and as a private
investigator. President of the Montana
P.I. Association. Criminal, fraud, back-
ground, loss prevention, domestic,
workers’ compensation, discrimination
and sexual harassment, asset location,
real estate, surveillance, record search-
es, and immigration consulting. Donald
M. Whitney, Orion International Corp.,
PO Box 9658, Helena MT 59604. (406)
458-8796 / 7. 

FBI NATIONAL ACADEMY GRADU-

ATE: Discreet, professional, reason-
ably priced private detective agency led
by 26-year Great Falls Police lieutenant
Bryan Lockerby.  Surveillance, investi-
gations, interviews, dram shop, civil,
locates, fraud, worker's compensation,
etc.  (No criminal defense cases.)
Lighthouse Investigations LLC, PO Box
3443, Great Falls MT 59403;  (406)
899-8782; www.lighthouseinvestiga-
tions.net.

EVICTIONS
EVICTIONS LAWYER: We do hundreds

of evictions statewide. Send your land-
lord clients to us. We’ll respect your
“ownership” of their other business.
Most evictions cost about $216 includ-
ing all fees and costs. Call for a price
list. Hess-Homeier Law Firm, (406)
549-9611, thesshomeier@msn..com

WEB
MONTANA LAW WEEK

The Weekly Digest of Montana Law
www.MontanaLawWeek.net

flatheadlaw.com
“The single resource for legal information

in Northwest Montana.”
You can find every federal department

and agency
http://www.flatheadlaw.com/federal-depts-

agencies.html
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